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inson, for useful suggestions on particular parts of 
the manuscript whidi they havu read ; to Mr. Francis 
"W. Coker, Univemity FeUow in Politiial Philosophy 
at Columbia, for verification of references and bib- 
liography; and especially to Professor 0. £. Mer- 
riam, of the ‘Dnivermly of Chicago, who has read 
the proofs of the entire volume and has rendered 
inestimable service by his sound critical judgment 
and his accurate scholarah^. 
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CHAPTER I 

THE BEFORMATIOW 

1. Qenjerdl Chcaxtcter of iAe Froteatcmi EformaUon 

Iir the sixtesnl^ century politick l^eoryj like all 
other phases of mteUeotoal adiWiy, was dominated 
by the influences of the great Protestont rerolt. 
Primarily the Beformationj as a philosophical phe- 
nomenon, was theological in character. It was con- 
cerned with the lelatloiu of man to God and with 
the ways and means by whndi men were to he assured 
of eternal happiness in the world to come. As ^ 
issoe was made ap at the outset by Luther, it con- 
sisted essentially in the relative importance of faith 
and of works as a means of justification j that is, in 
the question whether the saving grace of God was 
manifested chiefly by the inward spiritnal transforma- 
tion of the individual, or rather 1^ conformity to the 
prescriptions which the church declared essential to 
sanctity. 

The controversies that developed out of tins ques- 
tion soon broi^t into the foreground the ecclesksti- 
cal phase of the reforming movement. Condemned 
by the recognized authorities of the church, the Be* 

Y01..11.— B 1 
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formeia challenged the right of those authorities te 
decide the quebiaon, and raised the issue as to the na 
ture and constitution, of the Ohiistiauchurdi The an 
cient authoiity of the Boman See was flatly repudiated , 
but further than that, not even a geneial council was 
recognized as quahfied to give final decisions on ques 
tions of ftuth 01 woi^p, and the bonds of ecclesiasti 
cal oiganization and discipline weie wholly dissolved 
\iy the doctime that the mdmdual conscience, inter 
preting the \TOrd of God m the Sciiptures, was the 
«>le and conclusive ciitenon of Christian dnfy 

Fmally, the demoralizing and atomistic tendenciea 
that were manifestly mvolved m this latter dogma 
found a oonective m the ethical element which 
was conspicuous throughout the philosophy of the 
Beformeis That a ngid observance of the rules of 
common moialiig as piescnbed m the Decalogue was 
essentiil to a Christian life, was a cardmal feature of 
all the new teachmg Wheieas the old church had 
tmided to put the emphasis on the penance for 
sm after it was committed, the Befoimeis laid the 
stiess on not committmg it The wlmle attitude of 
the Beformeis m tbm respect made iot social better 
ment, and was responsible £>i that reunion of moial 
ity with lehgion which has characterized botii the 
Catholic and the Piotestant chuiohes evei smce ^ 
sepaiataon 

While the theca^ of the Eefoimation thus embraced 
only tlmologioal, ecclesiastical and ethical elements, 
its practical apphoation mvolved questions of most 
fai leoching political and social import As the doc 
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txme of the Eeformera was developed axid spiead ovei 
Smope, the secular governments took but languid 
interest in the theological phase of the movement , 
but when the matter of renouncing the authont^ of 
the Pope came up, there was no lack of concern 
Two questions had to be settied m eieiy country 
which adopted -fee Reform (1) 'What dispMition 
should be made of the ecclesiasticaJ property, reve- 
nues and jurisdiction in whidi, undei ^e dd system, 
the Roman See hadhad so substantial an interest^ and 
(2) What Iimit^ if any, should be set to the variations 
m creed and worship which, on the prmciple of indi- 
viduai mteipretation of the Sciiptui^, were assum- 
ing fantastic and revolutionaiy forma ^ The first cd 
these questions the government geneaally answered 
by approprutang to itself a laige {»it of the property 
and jurisdiction, and assigning the remainder to an 
ecclesiastical organization whwh was substantaally a 
dependency of the seeulm authoiitiea Henry V TTT 
of England, as is well known, effected the ecdesiasti' 
cal seveiance from Rome without any foim^ devia- 
tion from theological uiaty, and undei the influmice 
of motives that were quite devoid of lebgious oi 
naoial quality Nor can it be doubted that the Gmv 
man and other piincM who supported the Reformation 
were actuated at least as much by the prospect of 
enhancmg then own powei and dignity as by any 
profound conviofaon of the abstract righteousness of 
^he Beformeis* doekme The ground had been pre- 
pared foi ttie separation fiom Rome by the long 
standing abuses of papal patronage and jurisdiction. 
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and the now inveterate consciousness among ths 
peoples of the North that Ihey were being 6nanciaUj 
exploited by an Italian potentate whose policy was 
largely secular. 

As to the second question, H had early to be ad- 
mitted by the Keformers themselves that some line 
must be drawn beyond which the vagaries of private 
judgment in interpreting the Scriptures must not be 
tolerated. The beginning of the Lutheran movement 
was quickly followed by the appearance of many 
Reformers who found in the Word of God doctrines 
that were subversive of the ancient social and poHii' 
oal order, as well as of the ancient eccleoastical 
system. From the theory of baptism which was 
preached by some of these sectaries the term "Ansr 
baptist ” came to be applied generically to all of them. 
These were the radicals of the Reforma^on, and the 
various shades of extravagance which prevailed 
among them — each firmly grounded by its votaries 
on the Bible — included such extremes as are sug- 
gested to-day by the names of Quakers and Ana^ 
obists, with all the forms of socialism, communism 
and other heresy that lie between. Agmnst these 
extremists the leaders of the Reform felt called 
upon to take a decided pomtion, and denunciation of 
Anabaptist doctrine is con^iouous throughout the 
works of Luther, Zwingli and Galvin. Li 1524r-1626 
a serious insurrection of the peasants in southern and 
central Germany was attended by demonstrations 
by Anabaptist ^tators, and was the subject of a 
violent diatribe by Luther against the insnrgente- 



THE HBFOBMERS AND THE FBINCB8 5 

Ten years later an especially savage oui^reak of 
fftTm.him«Tn in Mtinster, Westphalia, revealed the full 
barbarism to which the triumph of the extremists 
would lead. It was the merest matter of self-preser' 
vation that the moderate Beformem should abso- 
lut^y dissociate thedr movement from these sectavi^; 
hence si^tport of the established political power in all 
that did not imply recognition of the Papacy was the 
uniform practice of the leaders. This strict alliance 
for common defence between governments, en-* 
joying the spoils of the old ohurdi, and ihe He&>nn- 
ers, preaching a non'politioal life, is one of the 
characteristic features of the earliest period of the 
Beformation. An obvious practical consequence was 
the further exaltation of the power and dignity of 
the secular governments and particularly of the 
monarchs. The Beformation clearly promoted, in 
ilm first half of the sixteenth <^tuiy, the develc^ 
ment of absolute monarchy. 

The middle of this century marks fairly well the 
end of the first stage in the religious transformation 
c£ Europe. By that time the Lnihemi phase of the 
movement had achieved its most distinctive work, 
wd the Calvhustic phase was about to assume the 
greatest prominence. The geographical Ihnite of the 
secession fnan Rome were pretty definitely deter- 
mined. In Germany Charles V, after long subordi- 
natmg the matter to the interMts of his policy 
against France and the Turks, had finally assumed 
the defence of the old order in rdi^n, and proceeded 
to the subjugation of the Protestants. He was beaten, 
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however, though more on political than on religions 
grounds ; and by the Religious Peace of Augsburg, 
in 1555, the Lnthemn prince were secured in the 
r^ht to maintain wi&in their domimons the creed of 
their choice. Korthem Germany, roughfy speaking, 
thus became constitutionally Protestant. The Scan- 
dinavian states had already assumed formally that 
character. Western and southwestern Germany was 
sfarongly Reformed and Calvinistic in &iih, but this 
creed was not recognized in the Peace of Augsburg, 
and hence had no sanction in the law of the Empire. 
A considerable part of Switzerland was thoroughly 
Zwinglian, while the Reformed docile had a strong 
hold on Prance and the Netherlands, though lacking 
in either the recognitiim of the law. In England the 
reign of Edward YI (1547—1558) gave formal effect to 
the Protestant doctrine which. Henry VIII had never 
tolerated, but which was clearly acceptable to the 
most induential elements of population; and in 
Scotland, finally, it was in 1655 that John Enos, 
fresh from his training under Calvin at Geneva, 
began that energetic propaganda which soon enabled 
the hitherto halting and timid Scottish Reformers 
to make thdr countiy a mainstay of Presbyteriamsm. 

The’remainder of Europe was secure from serious 
Protestant influence, and the Papacy had by the 
middle of the sixteenth century entered upon the 
policy of reform and aggression by which it put an 
end to the further sweep of Protestantism. The 
Coundl of Trent, in a checkered career bepnning in 
154^ had put dogma and worship upon much firmer 
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grouDdfi than ever before ; the Jesuits had entered 
upon th^ p-ffimcnt and energetic career; and thus 
the Catholic Beformatitm had been definitely begun. 
With the &Toes of the old order and the new in fairly 
equal combat, the relation of the theories of the 
religiouB parties to politics gradually changed: 
whereas in the diet stage of the movement the 
Beformers’ doctrines were subsidiary to practical 
aud theoretical politic in the later stage they 
assumed the controlling But before consider' 

ing this situation, let ns examine the attitude of the 
great men who inaugurated the Beform. 

2. Martin 

Bat two doctiinea of political significauce are 
unmistakably ^livable from liUthei^s voluminous 
writings : first, the absolute distinction in kind be* 
twe^ spiritual and secular interests and authmity ; 
and seccmd, the Christian du^ of passive submission 
to the established social and political order. And 
even these two are at times fluctuating and obscure in 
the shiftings of the Befoimer’s poli< 7 . For X/uther’s 
part in the movement which made bim &,moua was 
that of an agitator rather than a philosopher. He 
was, at tiie inception of the movement, as far as 
possible from any laige and coherent project of even 
theological reoonstmction. The correction of a few 
obvious abuses was the limit of his ambitim at 
Wittenbeig, aud there are abimdant evidences of his 
profound astonishment at the Tnfl gnit. iidfl of tlm 
obstacles which gradually appeared in his way. It 



was in Ennnoimtiz^ these obstacles that his charao 
teristics as an agitator became manifest — brntelike 
Tigor and mucdi resonrcefnlness in cKmtroveiay, and 
a profonnd susceptibilifT^ to the cnrrents of poptdar 
feeling in his German environment. 

The denial of supremacy the Pope in the 
church was no part of his ccmtention;’ bat 
when the papal legates tried to browbeat him into 
xmqueslaontQg submission, and Borne at last issued its 
condemnatozy bull aud made him a heoretic^ he took 
up with all zeal the denundaldon of the Petrine 
dogma. Every form of attack on the theoretical 
and historical supports of the Papacy riiat had been 
employed by Marsiglio and Ockam was pressed by 
Luther with his customary v^emence, and at the 
door of the Boman church was laid the responsibility 
for not only a Mgh>handed usurparion of temporal 
power and presrige, but also a gross perversion of 
doctrine and ceremoniaL He demanded a radical re- 
form of the whole system, based on the abolirion of 
all the most characteristic features of the medieval 
organization and practice, and a recurrence to the 
ideas and institurions of patristic Christianity. The 
instrument which he prc^osed fcrr accomplishmg this 
reform was a general conned j but tiie whole tenor 

^ Sea his Ses^utia de Poltsioie Papa (Opera Latina, Vd. iXAiV, p. 
286). L> ffa& he concedes that the Bope is defaeto the head of the 
chnroh and must he Tecognized as snch; hnt he denies that this 
priiottcjisSctiptBral orof dlnne right, and herehemenbly assails the 
extreme preteorions set up for the Papu^ in the Canon law. The 
oSensire decretals he ascribes, not to the Popes themselres, bat to 
their coortien; e.$. "Ihnocentias IH aive fiiidiiaris eics seriba;' 
“notarinsFaps;” "isscriptorcalns Romanus.” 
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oi the powerful pamphlet in which he most distinctly 
formulated his demand, To ih& Gh'^sUcm NoWity of 
^ ^remon Naiaon} shows that his purpose was to 
fiud a sure st^port in. German national sentiment as 
B^nst tiie Italians, and that he looked to action by 
the German governments for tiie success of the move- 
ment he had in mind. The twenty-seven poinie in 
whidi he summarizes the reforms that must be 
effected “ly secular power ot general council” in- 
clude the abolition of practically all the revenues 
and all ihe jurisdiction of the Pope in regions out- 
side the estates of the Boman church,' and the rec- 
ognition and enforcement of the primaple that 
whatever involves money, estate or any material 
interest shall be to the secular authoritira.’ In 
ihe faith and charity that are the essence of Ohris- 
tianily he holds that all Christians are equal. Pope 
and bishop and priest are merely officers for the regu- 
lation and promotion of Christian living, and tiieir 
duti^ in no way involve exceptional relations to the 
poUtioal order. As Luthmr reflected upon this con- 
^ption, the whole system of the medisvaJ church 
took in his mind the form of a deliberately devised 
and craftily executed piH^eci for the acquisition of 
wealth and political power by the papal court. The 
Canon law, with which his adversaries confronted 

*An den ckrudKten Adti dtvUeher XTalien Don da eJirutlieher 
Sianda Baterung. Modernued Gennoii text Id Leouae, 2Xe drei 
^TMfsn Btfometiont^hriftea Lulien bom Jdkre IS20. 

I <1 Wu Gnld, Gut und Leib oder £fate nnbetrifiti den 'veltliohes 
m<dtterD lasses ; gelstlich Otd ist nicht Geld oooli leiblioli Sing, son- 
detn Glanbe nnd gate Werk^” 
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him at every tnm, he regarded as merely the l»dy of 
doctrine in irhmh the cons|arators had ^en thdr 
l^oject a legal form} and had shamelessly confomided 
things material rrith things divine. As an essential 
feature of the return to the true system he demanded, 
therefore, the fetal lepudiation. of the Canon law, 
with all the authority and jurisdiction based npon it* 

laiiber did not, however, d^y the nec^sity of 
some system of discipline for the maintenance of the 
true order in worriiip and belief. But he was never 
as successful In construction as he was in destruction. 
Thou^ the idea that religious life was to be rego' 
lated. by means that were purely spiritual was sedu- 
lously adhered to, the practical outcome of the 
disrinofively Lutheran reform was the appropriation 
by the secular authorities of much of that ^ramount 
influence in ecclesiastical affairs which was taken 
away from the Papacy. The tendency in this dire> 
iicm recmved strong conflimation from fee emphasis 
with which Lnfe» asserted fee duty of pasrive 
obedience. 

This second dear element in Luther's political 
cieed is particalarly apparent in his conception of 
fee divine character of secular govemment, and m 
his attitude toward the rebellious peasants and the 
fanatical Anabaptists. The definitive breach wife 

^ His tweatj'fiftb poist in tbe address to the Cbtistias nobilify is 
that the nidTeirities need "einegntea starbeo Befonnation," one 
element of wlueb is that the study of the Canon law shall be "n 
Grande ansgetilgt.’* The importaflce ha attached to this matter wss 
psrtienlarlj expressed in bnraing a eapf of the Canon law together 
with rtiK B^e'a bnll of ffT-wTwimiiwire» finTi. fyi Hfistiini J/ortin £utRe>« 
Yol.i;p.40S. 
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Borne and iiie anathema against Luther for heresy 
soon brought up the practical question as to the duty 
of the numerous adherents of his doctrine in states 
whose princes undertook to enforce the Pope’s decree. 
In 1&2S tiiis subject was treated by Lather in his 
work entitled) QJ Secular AviKority : Soto far is Obe- 
dienes due io iif* 

The doctrine of this work is based by Lutiier ex* 
dusirdy on the Bible, and is that of the church 
fathers, sharpened by something of that contempt 
for secular rulers tlmt was manifested by tiieir papal 
adTersaries in the Middle Ages. Secular power, he 
holds, is sanctioned by Clod. It is necessary because 
the great majority of mankind are not Chiistians. 
Poi Ohristiaus the guidance of the Holy Spirit is all 
that is required ; but for those that lack this guidance 
the sword of the secular ruler is necessary in order 
that external peace and. order may exist. Submission 
to civil government is directly enjoined upon Chrie- 
tians by the Scriptures,* and the basis for this injunc* 
tion is, not that Christians need sudi government for 
thenuelves, but that they must do what is for the 
good of others. This altruistic prindple is very in* 
geniously adapted to the support of Luther’s view 
that the duty of the Christian subject extends to bear- 
ing arms for his sovereign. On this point the argu- 

*Ton wellHeier OberJxit, vie tacit nun ihr GAorum gehuldig teu 
Latber'a Werke (Weimn), VoL XIi p. S4a 

* Lather depends upon die texte ivhieh had been employed throngli- 
oat the Middle Age^ bat laid espeotal stress opon Gen. ix, 9 : " 'Whoso 
sbsddetli man's blood, 1^ man shall his blood be shed," oa expreasiag 
the di^e saaotion of gorernmental poirer. 
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meat labors a little in dealing ivitb the non'militent 
^iiit of Ibe New Testament, bat he falls back on the 
doctrine that while the Christian may not draw the 
sword for himself he most do so for the good of 
others, and mxmt oontribnte his diare to restrain 
wickedness and protect the re%n of li^teonsness. 
The duty of the Christian subject to obey bis princ» 
or to fight for him ceases, however, when the primx 
is manifestly in the wrong ; but it holds good in all 
cases of doubt as to the right or wrong of the cause.' 

As to the power of the civil govemmmit over mat- 
ters of belief Luther, interMted primarily in the per- 
secution of his followers, takes strong ground against 
any ^imision of secular power into the field. Only 
what is corporeal and outward can be a&cted by the 
laws of the state; a legal injunction to believe so and 
so is folly. Belief can be determined or afiected only 
by persuasion and by the secret j»wer of God. 
Hence heresy cannot be extirpated by sword cr fire 
or water; such means only confirm it. The prevail- 
ing system precisely inverts the true functions of 
prince and bishop. The bishops neglect their duties 
as teachers and call i^on the princes to root out 
here^; while fee princes leave the punishment of 
usury, murder and feeft to fee bishops and waste 
fefer time in seeking to preserve fee feife. ** Th^ 
rule the souls wife the sword and fee body with 
words; secular princes govern as spiritual, and 

' Whore the ease is doubtful, it must be regarded as subject to the 
secret will of God, who f<w hie own purposes telieres the faithful of 
re^nnlrflity. 
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itual princes as secular.” But noibing better could 
be expected under the most preyalent politick con- 
ditions j for, Luther roondlj declares, princes are 
usually “the bi^est fools or ibe worst knaves on 
earth.” ^ Their function is merely Ibat of jaOers and 
hangmen for God, whose majesty requires that even 
the meanest of his servants disXL be high-bom and 
wealthy. A wise prince or a pious prince is a mixad^ 
and attests the most exceptional favour of God.* 

These contemptuous opinions of the holders of 
politics} power in no way qualified Luther’s conten- 
tion that the duty of the stibjects was obediezxce. On 
this ground he based his fierce denunciation of the 
peasants who rose against their lords in. western Ger- 
many; and this, together with his doctiine that secu- 
lar government was divinely established, animated 
his fervour against the Anabaptists when ibey sought 
to carry out into practice his own idea that Christians 
did not need any human regulating control. The 
proceedings of these fanatics put to the severest test 
Luther’s principles as to the treatment of hei^y, and 
forced him to recognize that practically the civil 
authorities must fix a limit of toleration for subver- 
sive religious beliefs, and must use force when the 
limit is passed. 

* Tob anb^ynn der wUt gar eyn BsltBam vogal iat nmb oyn Uu- 
gen forsten, noeb viel wltBamer uiBb aya iromen fursten. Sie aind 
gern^nlich die gro^en sairen odder die ergJaten bubeo aafi erdea. 
— ITarie (Wdiaar), XI, 267-288. 

* It ia hardly surprising that these opiniona were made the basis of 
demanda from the Rwt™ Duke Gecrge that LuUiar be diaoiplined. 
EOaUiii, I, 081. 



14 FCOITZCAl. imOBlSS 

As time went on, the trend of things in Germany 
toward a definite rapture between tiie Emperor and 
iJie Protestant princes caused Luther to weaken at 
last in his doctrine of passive obedience. He said 
that the issue between princes and Emperor was 
largely one of constitntlonal law, where the jurists 
could dedde better than the theologians ; hut at the 
same rime he set up, tentarively and with obvious 
hesitation, the plea thaf^ as to purdy tempoial mat 
ters, self-defence was the right of a Christian, and 
parricularly so in case of tyranny. Martyrdom had 
been a Christian duty under Dioclerian ; bat Charles 
y was not an absolute monarch like Diocletian, and 
hence the time for martyrdom was past if the laws 
that bind the Emperor are disregarded by him, snb- 
mission is no longer a duty of his subjects. In these 
modifications of the earlier Lutheran teaching there 
is the germ oi the theory whicdi ulrimately dominated 
all the Protestants and the Catholics as treU, and de- 
termined the course of political philosophy during the 
long period cd relig^aus wans. 

3. Mdanchthon 

Philip Melanohthon, the young disdple whom 
Luther loved, was of a wholly different intellectual 
make-up from his master. Luther was the rough, 
aggressive, fearless German, who never got far away 
from the mental habit q£ the medimval monk ; Melancb* 
then was refined, condliatory and timid, and deeply 
imbued with that hitmanistio spirit which was at war 

> TtMt Talk, trass, bf Hadit^ see. 8S8, p. 338. 
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with eretythii^ medisByal in northern Europe. The 
learning o£ Melanchbhon was most extensiye 
and his style was a maryel of luddi^ and 

grace.* Lu&er, in assailing the 'theology of the 
Romanists, included in the swe^ of hm denunciation 
the whole Anstotdian {dulosqphy whidi had become 
80 dosely associated with that theology; Melan<h- 
thon, on the contrary, recurred with admiration and 
confidence to Aristotle’s ethics and politics, and drew 
largely from them, in JEoimulating a system that 
should be suitable to the Befonned faith. But though 
Melanchthon was moderate and scholarly in bis dis- 
pontbn and method, and well adapted to the task 
of furnishing the Beformaticm with a philosophy, 
nevertheless, hu writings, like Luther’s, exhibit the 
vacillation and incoherence that were inevitable in 
the stress of ecclesiastical levolntion. For example, 
the ri^t of the secular authorities over matters of 
&ith and worship, and the dnty of subjects to obey 
thtir lords, assume di&rent aspects aocoiding as bis 
discustion concerns primarily Catholic princes and 
Protestant sut^eCts, or Protestant princes mid Catho- 
lic subjects. Bui apart &om such topics which were 
inseparably associated with cmrent controversies, 
M e l an c hthon sought with some success to ccmstnict 
a general system of moral and political philosophy 
that should be of universal vslMity. In this task 
he was true to Luther’s spirit in taking tiie Scriptures 

* Lnttiei'f judgment on Melanolitboa and othen is xeported to 
bmbeet) ufollowa: "BaBetTezbaPhilippiu pMelanobthon] ; rerbs 
dna re Enamw ; m eme TerbSa Lntiurna ; nu ret seo verba Cerolo* 
•tadius.''-.2’aMe TM, see. 846. 
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as bis startiog-pouit ; but his method and much o! 
bis doctrine kept him close in the line of the Seho- 
lastics, and he employed with intelligence and di» 
orimination even the Canon law, which Lather so 
vehemently proscribed.^ 

Melanchthon’s system is based on the concept of 
natnral right {ius natures) or, what is the same thing 
from a different point of view, natural law (lex naiih 
ns). This law consists in the perception which God 
has implanted in the human mind of the practical 
principles concerning, first, the existence of God him- 
self and the obedience due 1» him ; and second, the 
civil institutmns which promote his glory.* The 
precepts o£ natural law are summarized in the Deca* 
logue, of which the fimt table («.e. the first four com* 
mandments) determines man’s duty toward God, and 
tile second table (the last six commandments) his dutj 
to^rd his fellow-man. Whatever institutions may 
be logically based on the Decalogue, therefore, are in 
accordance with natural right } but this direct revela- 
tion of God’s will is not the only source from which 
the law of nature may be derived. The nature or 
mid of man furnishes immediately and without dmn- 
onstration certain universal principles (sentenHa com- 

^Melujobibon's treatisefl on ethics and jx^tics are in his Ojien 
(ed. Bretachneider and Bindteil), VoL XVL See especiallf the 
PitUonpUa Montlit Spitome, Bk. H, and Qie conunentazies on Aiis- 
toUe'e Elhiet and Poliftcs. 

* Notitia prineipionim proetieormn et eonehieiottun qnm ez illis 
necessaria eonsequentin dncimbu', dlrinitau inaita menttbiu hu- 
maois, non solum de moribus dnUbna, eed pcimnm de agnitione Bei 
et obedientia Deo debits, posfea de moribus oirilibus qni relenndi 
■unt ud huDO Snem, ut Deus eelebretur. — Optra, XV^ 884. 
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munes)*— suck, for example, as ikat man ia adapted 
to social life — from whidi it ia possible to dmive 
reasoning tiie practical rules of light liying. What* 
er^ may be logically deduced from these piinciples 
of bnmaii nature, therefore, must be considered as 
included under natnr^ law as well as under law 
of Glod.^ It is the business of phflosophy — as dis- 
tmct from theology — to detect and explain these fan- 
damental principles that axe written in nature, and 
by reason to determine in accordance with them the 
arran^nenfe that are essential to physical existence. 
But a caution is here necessary, a<nd M!elan<hthon 
explains that "not all the dreams of philosophers 
are to be regarded as oracles,” but only ih<»e ppin* 
ions are to be accepted which conform with the 
utmost precision to the requirement of logical deduc- 
tion.* Such as do fulfil th^ conditioi^ are tnity 
natural law; and natural rights therofore, includes 
all human relations that can be deriyed either from 
the commands of God in the Decalogue, or from right 
reasoning about the nature «rf Tnan. 

The prindples of :^tuTal law furnish a basis for 
private property and for liberty. The right of prop- 
erty is distinctly expressed in the commMid of the 
Decalogue, “Thou shaJt not steal j” but Mhlanch- 
thon is obK^d Igr mrcnmstmices to qualify here, and 
in order to sustain the Protestant princes in con- 

' Omnea igitnr santentitB de idnii Bodetate qnae boaa et firma oon- 
wquentia ooUigootur ex oatura, pro diTinis legibus eiant babsada 
ttqm eoleods..— Comnsniorii mi ^brum I Polilicerum XrufoteJu. 

* JKd., in Qpero, XYI, 424. 

TOUtL — O 
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fiscating the wealth of the monasteries and pious 
foundations, he sets up tiie rather far-reaching doe- 
trine that (hose who make bad use of tixeir property 
may be deprived erf it by the political auiorities.’ 
As to liberty, the term is defined as *'that condition 
in whidi each is permitted to hare his own, and citi* 
zens are not compiled to act contrary to what is law* 
fxH. and pr(^>er.” ^ liberty in this sense is not to be 
understood, however, as ineompatifale with slavery, 
which also is in harmony with (he law of nature. 
Helanchthon was no less severe than Luther toward 
the rebellious peasants who sought by force to escape 
from the condition of serfage in which th^ were 
placed existing laws. 

Secular government is, according to Melanchthon, 
an institution of the law of nature. The Scriptural 
hams for it is found in (he various texts enionuDg 
obedience to ruleis; but in additton to those that had 
played so great a pjurt in mediaeval discussion,* he 
lays especial stress on the commandment, "Thou 
riialt not kiB,” supplemented by God's declaratitai to 
N<»b, “ 'WhoBO aheddeth man’s blood, by man shall 
his blood be shed.” • 

The characteristic funcfhm of mvil government is 
the punishment of oSenders Igr coiporal penalties, in 
order to maintain Rxtp.ma,! iianqiulllty in the state 
and promote morality, true religion and proper dis* 

^“Libeiias talis Btatns est isquo sunm ouiqae tenne }ioe^ et nibQ 
contrs leges et honesiatem feeere oiTu eoguntar.’' 

* Rom. :dii, l-7i 1 Peter ii, IWTj Matt, zzii, 17. Qf. Fclitied 
Thtoria Artdml and Uedimml, chap. Ti, see. 1, aad eliap. yiii see. 4. 

* Gen. S. 
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ciplme among the people* Though the eecular 
ruler u limited by natural right by God s commands 
and by the laws of the realm^ yet the wide scope 
assigned to the political powei affords abundant 
ground for Melanchthon s contention that the extir 
pation of false worship and of here^ is a pnme 
feature of the magistrate a duty For the first object 
of all goyemment is the knowledge and glory of God, 
and hence ihe first function of the magistrate is to 
promote the true and destroy the false forms of won* 
ship and doctrme ‘ Bat since Melanchthon consist 
ently mamtaina that the sphere of the secular power 
18 limited to external relations and excludes that 
whn^ 18 only spintual, he puts his argument for the 
power of the state over heresy on the ground of power 
oyer blasphemy Not the inward belief, but the out- 
ward expression of it, is the basis of the magistrate s 
action Moreoyer, in doubtful cases the determina- 
tion as to what is heretical and blasphemous must be 
made, not by the magistrate, but by a boaid composed 
of specially qualified persons, both lay and clencal * 
An ecclesiastical council, thus, is Melanchthon s nlti 
mate organ for decidmg matters of faith and disci- 
pline — and a conncil which he expressly declares most 
be neither monarchic nor democratic, hut anstocratic 
m composition and character But thou^ the 

* Menlis Fp tome ui Optra XVI 117 

* Optra XVI lie e( ttq 

* the chencter of the connstonea which in the Lnihenn 
ehnehei tooV orer much ol the jansdictioo which hed belonged to 
the bishop • court u the old system (Jf Gxeieler Vd IV Dw I 
part]] chap u 
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aiiiiiorify of the secular ruler is nominallj subject to 
the judgmeift of sudh an ecclesiastical organ, there are 
some offences so obviously scandalous as to require 
direct and uoh^itatii^ action by the magistrate, and 
in tiiis category Melanchthon includes masses Sot ih( 
souls of the dead, ihe worship ot saints, vows of celib 
acy, and otiier characteristic rites of the Catbolica^ 

This position of Melanchthon in reference to heresj- 
is sustained by a principle upon which he lays great 
stress, namely, that while the function of the dril 
authorities is limited to ihe care of ^Eternal relations 
and interests, it is by no means limited to relations 
and interests that are merdy material. To use bis 
own reiterated expression, tiie du^ of ihe mler iu to 
care not only for the good of the belly but also for 
the good of ihe soul.* Not does this confuse ihe 
functions of magistrate with those of minister of 
the Evangel. The latter has for his task to teach the 
“Word of God and to mould men’s spnits into con- 
formity therewitii; while the former is to maintain 
those outward forms and actions which manifest re- 
spect for God. For the same end, thus, the glory of 
God, church and state cooperate by two distinct 
means. 

This doctrine as to the scope of secular power is 

* The enormity of these offences is apparent, he says, to an, "qoi 
non Bont ant prorsns Epicure! ant protaos stolidi-'* “ EjrfcTirean " vas 
tile term irMch both Luther and hlelanehthon eoramoolj desig- 
nated the extreme rationalists of the day. Opera, XVX, sa 

■Sentiendnm est politias diTinltns . . . eonstatntas esse non 
tantnns ad qiuerenda et fruenda yentris bona sed multo magis ut 
Dens in todetate innotescat et sterna bona qosranbur. — Qpera 
XVI, 81-02. 



rORMS OR OOTXnSKlOINT 


21 


not much diSeient from the medirava.1 dogma that it 
was the duty o£ government to piomote the true 
faith m accoi dance with the bidding of the church 
Practically, however, m the Luthemn. countiies the 
relation of the two powers became the precise converse 
of that of the Middle Age, and the (huioh subsided 
mio msigmdoanee beside the secular authentic 

As to the fmm which the political organization 
should take, Melanchthon. has little to say God 
approves any form that does not contravene the law 
of nature Inmdentslly to the study of Anstotle s 
classification of monarchies, Melanchthon considers tiie 
theory of universal empire and summarily rejects 
the idea that either pope or emperor ever ruled over 
the whole world From both Scripture and profane 
history he draws -Uie conclusion that the normal order 
of things is the existence of many kmgdoms sul^ect 
to mdependent rulers Because kings have always 
tended to become tyrants, various devices have come 
into existence for limiting royal power Laws have 
been set up to hedge the monaichs about, and ephors, 
electoral prmoes and parliaments have been made 
coordmate with them, but none of these methods 
has been elective Mint efficient have been, he 
thmks, the restraants of religion, and it is for this 
reason that the ecclesiastical authority of the bishops 
nas been bmlt up But this authority, he reflects, is 
the clay that was mixed with the iron m tiie vision 
of Belshazzar ^ 

As to the subjects of divin^y established moTiarnhw, 
* Optra, XVI, 440 
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Melaschthon’s teaching, lite Lu&er’s, isthaiofpas- 
dve obe^ence in the fsllest sense. Not even impious 
ruleis ere to be resistecl. Wyelife’s doctrine, that 
oal; those who hare the Holy Spirit in their hearie 
can possess brdship, is sabjeeted to elaborate refuta^ 
tioQ. Tet Melanchthon, like Luther, weakens a Ii<& 
before the idea of the tyrant. Dispiied the pagan 
claesics, he rect^nizes the ri(^ of tyrannicide as 
against a private mdividnal seeking to seize polities 
power 1^ force, or a magistrate who is atrodonsly 
and notoriously oppressing hk subjects. Bni If the 
oppression and wroi^ in the latter case, be not 
notorious and indispntable, it is the duty ^ the 
citizens to submit.' 

While Melanohtbon maintained in public, through- 
out his life, his teachings as to the divine right 
princes and the du^ of passive submission on the 
part of subjects, his private correspondence shows 
teat he was painfully consdous rf the selfish and 
oppressive use which even tee PrcFtestantprinceswera 
making of tee powers which were lecc^piwd as 
bel< 7 ng't>g to teem. He realized teat a powerful 
restraint had been removed from tee aihitraiy wiD 
the monarch by the destruction of the andent system 
of ecolesiaatioa! anthorHy, and he even suggested tee 
wisdom of restoring tee jnrisdietion of the bishops, 
alteoug^i their powers had constituted one of tbs 

>(^3CV1,I0B. MaJanchthon flunk* ftatCwwwMwrtia^ 

• Dflnim, ntlBun poMim non qnldem dominatiDoeo eonfir^ 
nd idiainirtnitionani rertitaeWEpiaK^omm.— “ 

Gicealar, TA IV, p. ESS, wt*. 
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grievances that had led to the Befonsatios. 
It is evident also that Melandithon craisiderabl; 
modified his viewe as to the excellence o£ monarchic 
government, and turned with more confidence to the 
aristocratic organization of the free imperial cities, 
which were most pro^erous in his day. Txi them he 
seemed to see hope of the redemption of Germany 
from the raj^city and oppresrion the princes.^ 

4. Zwingli 

The importance of Ulrich Zwmgli, the Swiss 
Reformer, from the standpoint of polirical theory, is 
not greal^ and such as it is, it appears rather in the 
method through which ihe new faith and ;^actice 
were actually inlanduced than in the doctrines on 
which they rested. Theologically the difierences 
betw^n Ihe Zwinglian (mr Befom^) and tibe Ln- 
theran (or Evangelmal) creed were sufficient to prevent 
a united front against the Roman system ; but the 
dogmas whidi interposed an insuperable barrier to 
union were not those which had any hewing on 
politics. Stall it is hardly doubtful that some 
influence was unconsciously exerted by the marked 
differences in political institutions between tiie mo* 
naarcduc states of North Germany, where the Lutheran 
doctrine prevailed, and the aristocratic Swiss cantons 
and imperial dties South Germany, which were 
the bulwarks of the Reformed creed. 

Zwingli's personal work in transforming creed and 
worship in Zfirmh was almost as much political as 

* MelanAlhon ob PeliHktr, pauim. 
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tlmlogical. Hu kaming, eloquence imd energy won 
for }iim a pFedominant influence upon Ijie po% of 
&e csnion; and accordingly the abolithm of the 
Boman and the inkodnc^ of the Eeformed Mh 
md praeiiee trete effected trough the agency of &s 
established goremmeattal oq^s. was not 

hinueH a memb^ of the assembly in windi tlu 
supreme pow« was vested, but his opiiutKU, lu set 
forth in sermons and in pamphl^, were almost 
invariabfy iuiopted and enacted into law.* [Hiia fact 
determine die Beformra'sview as to the normal tela- 
&in of spiritual to secular organizatioa. At the 
set he does not seem to have contmnplated the 
assumption of ecclesiasdcal funcdons by the state ; his 
th&iry as to the dudnclaon in kind between sphitoal 
and secular insrituiamis and autiuaify was not essen- 
tially dtffflf gnt from dat of Ludior.* Biff whai lie 
gOTemment of Zfirich gradually took to itself die 
regulation of wowhip and incorporated ZwingK'i 
fpafihmpi in the law of die land, he acquiesced in 
and decoded the acoompliriied facA* The church 
he regwded as only the invirible communion of the 
saints, while whatever regulation was necessaiy ft* the 
ordering of worship and disdpline was a function d 
the seonlar oi^aas of each comnmnity. So far as an 
external ^;ency was lequimd in relation to sjOTtori 
life, dm rivil government filled the want, The 

*Jiei*oii, Zma^cbs.'p *, paub«} also tie fatjodneijim, Iff 

Professor J.lI.Tnieeiit,pp 88 «<«f . 

> Sea the treatise, 7»s *r joUfutim imrf maitdliiitti StrtAbfi^ 
te modem Oetman In ChnstofW, Zmgli, AvisttriMe 

p aiS. •Stihelin,®itor'elXBisj(i,I|4®rf«f 
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Zwin^aji system, ilmB, blended state and church in 
a single organization. The community (^metnie) 
determined for itseH, through its constituted author< 
ities, the form and manner of spiritual life as well 
as the rules which should control its mere physical 
existence. 

This method of adjusting the relations of the two 
species of authority was not ill adapted to the Swiss 
community, where a fair degree of equality in social 
and ecnnomio conditions prevailed and religious belief 
tended naturally to uniformity. But it involved no 
different attitude from that of the Lutherans in refer- 
ence to the relation of sui^ects to magistrates or in 
reference to tiie treatment of heresy. Zwingli taught 
the duty of passive obedience (m the part of subjects, 
and the toleration ^ difference in belief only so far 
as the teachings of tiie Scripture were not contra- 
vened. But Zurich iiaelf, under his leadership, 
refused to find in the Scriptures what was found 
tiiere by the Anabaptists, and persecuted these 
sectaries witii fire and sword; and ZwingH lost his 
life in an attempt to prevent the Catholio cantons 
from enforcing thdr views of the Scriptures upcm 
adherents of the Reformed Mth.* 

The Swiss R^ozmer did m>t live to rise above the 
Swiss i»int of view. It wiD. always be hie greatest 
title to fame that he founded the creed inaugu- 
rated the movement whidi won the siqjport of a mind 
of greater breadth and vastly greater power than 
his — the mind of the frenchman, John Calvin. 

1 JukBon, p. SOS. 



TOiaTKUZ, THEORIES 


5 tfokn Cdlwn 

The distinctive work o£ Calvia was that of giving 
to the Beformed faith a ^siem of doctime so com 
piehensiv^ so logical, and so closely articnlated and 
coherent as to meet on equal terms the system which 
had been developed into symmetiy and umty by cen 
tunes of thought and tradition in ^e Roman church 
While Luther was the theologian, Melanchthon die 
philosopher and Zwingh tiie pohhman, Cidvm was 
distmctly the lawgiver of the Reformation He was 
framed to the law and he was a Frenchman , by 
these two facts may be explained m large measure 
the admirable quahties of method and form which 
secured so wide an mfluence to his ivntmgs His 
Inshtutea of the GknsUan BOigwn was designed 
as a eonqilete gmde to the soul diat sought to live 
according to God s Word , and it fumidied, indeed, a 
much B^r resort, m many respects, than the Bible 
itself For Calvm, hke the other great leaders of 
the Reform, greatly dreaded the fanatics who derived 
from the Scnptnres revolnfeonary social doctrines, 
and he shaped an mterpretation that was based on 
tiie jun^B postulates of older and aufhonty' 
his teachmg, moreover, there was nothing <rf tihe 
confusion and moonsisteni^ that appeared among 
the different books of the Bible snd among the differ 
ent works the old ttieologians The InsMuUs 
presented a marvellonsly dear, straightforward an 

»roT the circnmetenoea nnder which the work w>i prodBced 
SUbelin CbIbiti X SI it 
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iurnnonioDB expedition o£ a system complete and 
intelligible in all its parts, from the inita^ concep' 
tion of the Christian God to the last injunction of 
obedience to the earthly magistrate. 

Calvin’s doctrine on the subjects of political im- 
port is contained in Book 17 of the Institutes? It 
embodies, first, a dean-cut r^ection of the Zwinglian 
idea that state and diurch are united in a single 
organisation. The sjnritQ^ mission of the dinxch 
requires, according to Calvin, a system of govern- 
ment and dmdpijne adapted to its peculiar chaTacter. 
This system must be wholly distinct from that 
required by secular ends ; and he argues temperately, 
but powerfully, on the familiar lines of the German 
Beformers, for an eodesiastical jurisdiction that shall 
ezdnde eveiy element of merely secular concern, 
shall end with the penalty of excommunication, and 
tiiall be vested in an assembly of the elders, as in the 
primitive days of Christianity.* 

Secular govemmont, however, is no less necessary 
than eccleaiastical. Calvin has no patience with 
those fanatics " who would have men live pell-mell 
like rata in the straw,” ' or, on the other hand, with 
the parasites of royalty who say that the king’s 
authority is above that of God. Civil government, he 
holds, is as indispensable to men as food and clothing, 
and the authority of a magistrate is the most sacred 
and hononrable of all things pertainii^ to mere mortal 

*Thu conBtitnteB 7ol. lit of fbe tniislatioii bj fiereridge, pn1> 
lithed by the CbItui TniielaUoii Society, 1846. 

* /nititutee, Bk. IT, ebap. si * Itid^ eb«p. xz, pu. 5. 
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life. The cJjjecte of dvil goverament indude the 
assurance of physical existence to men, the preserva- 
tion of order, propea-tj and liberfy, and especidiy the 
exolnaon of idolatry, blasphemy and calumnies 
against truth from among the people; or, as he sums 
up the matter, “that a public form of trorship may 
exist among Christians and humanity among men.”* 
As to the particular forms of organhation, Calvin 
thinks tiiat there is little to choose as between mon- 
archy, aristocracy and democracy, though the aristo- 
cratic type seems to have the most in its hiyour.' All 
political institutions vary properly according to times 
and circumstance^ and aU are good that conform to 
the reqrurmnents of equity. 

The duty of the secular rulers begins with the care 
of piety and relipon. There is no room in CalTin’s 
system for the tixeory that the magistrates should 
confine themselv^ to the administration of mere 
human justice ; “ as if God,” he says, “ had appointed 
rulers in his own name to decide earthly contro- 
yersies and omitted what was of far greater moment, 
own pure wowh^ as prescribed by his law. 

It is only turbulent agitators, seeking to turn 
fliA world nptside down, that would deny to civil 

^ IfotUntu, Bk. 17, obap. xx, par. & 

• “j; for my part, am far fiom denying that the form which grea^ 
eaipassea the othera is aristocracy, eiHiBr pore or modified by popntar 
government. ... This has already been ptored by esperienco niifl 
confirmed also by the authority of the Lord himeelf, whan he aw®- 
Ushed an aristocmoy bordering on popular government among tM 
laraaUtes, keeping them under that as the best form unHl » 
eihihited an image of the Messiah in David.”— /Mf, jar. o» V 
pete.l4-l«. »/«#., par. ft 
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authority the power to aveuge violated piety. After 
this primary function, the magistrates are bound to 
provide for the peace and safety of the state. To 
tiiis end Oalvin vindicates for the civil authorities the 
right to infli<^i capital punishment, to ca^ on war, 
and to raise money by taxation •>— all subject to the 
prescriptions of Justice and right reason. Christians 
are bound to sustain the established ^vemment in 
these ends. There is no sense, Osdvin argues, in the 
daim that the Mosaic ]tew alone is entitled to the 
respect of the pious, or that God's people oannot prop- 
^ly have recourse to the courts to maintaon their 
rights. The Mosaic law, in its ceremonial and polit* 
ical aspects, was adapted to Jewidx conditions only, 
and is in no way requisite to modem Christian life ; 
and the employment of ezisting agencies to maintain 
the right and punish the wrong is not only permis- 
sible, hut even mraitorious, in the rightrous. 

Fmally, Calvin rounds out his teaching wi^ an 
daborate expedition of the duty of passive obedience 
to established authority. Here, as throughout his 
work, he does not fiinch from the eztremest deduc- 
tions that flow logically from his premises. Thus, 
he declares: 

Even an mdiTidnal of the wont abaraoter, one most nn- 
vorthy of all honour, if invested with public anteority, receives 
that ilinstrioos divine power which the Z<ord has by his Word 
devolved on the ministers of his justice and judgment, and 
accordingly. , . in so far as public obedience is conoemed, he is 
to be held in the same honour and reverence as the best of 
Idngs.^ 


t Jnttkutes^ Bk. TV, chap xz, par. 2S. 
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Anti again: 

We iri!! nerer entertala the sedititras tbonglit that a kisg 
is to be treated Bccordisg to his deserts^ and that ve are sot 
bonnd to act the part of good subjects to him irho does not is 
tom act the part of a kisg to ns. 

The business of the subject is to do his duty and to 
leave to God the punishment of kings who fad to do 
tiieir duty. Thk attitude is not required, honwerer, 
of public officials whose esplidt jEuncUon it is to curb 
the power of mouarcbs. Ephors, tribunes and such 
magistrates are guilty of perfidy if they fail to re- 
strain. tyrannical tendencies in tiiar kings, and Galro 
fldd”, with die ccmditions of France and England 
doubtless in his mind: "Perhaps there is somBthiog 
j^Tnilar to this in the power exercised in each king- 
dom ly the three orders, when they Imld thdr pri- 
maiy diets.” ‘ In this reference to the limited 
monMthy Calvin suggests, as LuUier had done,- that 
questions of resistance to princes may propwly belong 
in the field of public law. Add to this the explicit 
dedaration of Calvin that the limit of obedience to 
Wa is the command of God,* and the ^undw(^ 
38 laid for the practice of the half-political, half- 
religious, but undoubtedly vigorous, reastance which 
his foliowcra in France, the Netherlands and else- 
where substitnted for that of passive obedienM. 

Sn(h were the leading features of Calvin’s political 


ImtituUs, Bk. 17, chap, xx, par. 81. 

1 ratem] 

which they pcssesa aa mapstiates. — JwWuto, IV, xx, 
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theory. The influence of his system cannot be prop* 
erly understood, however, wiihoat some conaderatkm 
(d the application made of it by its author in his 
celebrated regime at Geneva. la this city-state, 
which had just freed itself definitively from the danger 
of absorption by Savoy and also from the Catholic 
(hurch, Calvin settled after he was obliged to leave 
France. His theological power, moral earnestness 
and political insght were peculiarly adapted to bring 
order out of the chaotic social conditions that had 
been left by the recent upheaval, and he quickly won 
recognition as the regenerator of the republic. 
Though at first the system which he introduced 
aroufied serious opposition, so that he was banished, 
nevertheless be proved indispensable and was ulti- 
mately recalled without objection. Then, in 1542, 
he carried through the ecclesiastical and political re- 
organization which made Geneva celebrated through- 
out the w(»ld, and afforded a model for government 
wherever Calvinism gained the ascendency. 

The system was theocratic in pindple and aristo- 
cratic in operation. The citizens of Geneva, as a com- 
munity, constituted at once a church and a state. As 
churih th^ were organized in (1) the board known 
as the Venerable Company, consisting tiie minis- 
ters and professors of theology, and (2) the ConsistoTy, 
made up of the ministers, together with twelve elders 
chosen by the diief adnunistrative council of the city 
out of its own members. Tb^ two boards managed 
respectively the worship and the mOTal discipline 
the community j and their aristocratic character 
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appears ia tiie feet that tiie mmistersj ■whose iTiflnoTif^ 
in both boards was supreme, were chosen by the Yea- 
erable Company its^ ■with mere confirmation by ihe 
body of the people. The church govemment was 
thus a self-perpetoating oligMchy. As state the 
population was organized in a series of councils, so 
correlated that tiie chief power lay in a board of 
twen'ty-four, on whose membership the mass of the 
people had but very slight influBuce . 

More Mgnifieant than ■the forms of organization 
was the code of morals and law which these organs 
administered. Calvin’s disdplmaiy rules for Cbrhh 
tian living, enforced by the Consistory, embodied tiie 
most rigorous system of Puritanism. The heqaency 
and &>nn (hunh servit^ were minutely pescribed 
and attendance was compulsory; the substantial as 
well as tiie incidental features marriage were 
closely regulated; jewellery and long hair were |)ro- 
hibited, gay colours and new fashions in clothes were 
baimed,* and the luxury of banquets and Hire ente^ 
tainments was put under careful resk'ictions. AH 
deviations from the ascetic ideal entailed fines and 
pnblm h'umiliations, and the members of the Consis- 
tory were required to maintain a relentless visdtatioa 
and seardi of homes to find out and punish infractions 
of the code. But besides this ecclesiastical jurisdic- 
tion the secular magistracy enforced a criminal code 
of Draconian severity, in which blasphemy ■was 
punishable by burning at the stake, and frivolity in 

* Hod ires espeoiallf forKdden, and a tailor conld introdnee a nev 
f^lo oniy nitli consent of tlie authorities. 
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Bpeeoh or addoD, craelt^ to animaJs, and reading 
improper books entailed penalties that were not light. 
Moreover, obstinate and incorrigible offenders whom 
{he Consistory conld not adequately deal wlih were 
in last instance punished by the civil arm. Under 
this power Servetus, ’^e former friend of Calvin, was 
with the latter’s full approval put to death for heresy 
and blasphemy. 

The C-enevan oonstdtutdon was not entirely true to 
Calvin’s theory. The Consistory, for exam^e, though 
an ecclesiastical organ, was partially dependent on a 
secular organ Jbr its membership, and thiis the prm> 
ciple of absolute separation of the two governments 
was violated. In operation, too, tire harmony whidi 
would spring from a clear delimitation jurisdictions 
was never realized. Only by the personal power 
and influence of Calvin himself was the system pm- 
served from destruction, and this end was achieved 
through the gradual but sure relegation of the secu- 
lar organization to the position of a subordinate and 
inferior element. The conflict of “the two powers” 
repeated in the Swiss city-state the mediseval espeii- 
ence of the Boman Empire, and Galvin domi- 
nated Geneva in a sense not widely different from that 
m which Lmocent DI had dominated Europe. 


The foregoing sketch of the teachings of the great 
Reformers reveals how completely the trend of their 
influence on political theory was opposed to toat of 
Machiavdli. In their method and point of view the 

vox. a.— x> 
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rationalizing, unmoral and unreligious ^int of the 
great Italian had no place, and his ezdnsiTe appeal 
to pagan history was repndiated. Howerer pro- 
foondly they were a&cted by the correuts of the 
Renaissance, their ethical and political theories were 
in the strictest sense mediffi'^1 and scholasUc. The 
postulates, the categories and the scope (d their 
systems were identjcal witii those recognized I 7 
Aquinas, and in the case of Melanchthon, especishy, 
the formal sylic^istio method of the Schoolmen was 
frequency employed. To the Reformers the relation 
of chnich to state and the moral basis the latter 


constituted practically the whole of political theory} 
and in the treatment of these problems they merely 
developed the doctrines whidi had been set forth by 


MarsigHo, Ockam, GerH)n and Cusanus. 

But this development involved, of course, a recog- 
nition of the progress in external conditions that 
distinguished tiie sixtrenth from piecetog mo* 
tunes. Despte the temporaTy revival of the imp^ 
toidition under Charles V, the outcome irf ^ 
reign emphasized that disintegration of the Empire 
which CQire^onded with the atomizing theories of 
the Reform. For the rqection of papJ snprm- 
acy and the assumption of ecclesiaatical jurisdictira 
and control by various communities, great and sm^, 
signified the completion of the same process m the 
churdt that had been practically and theoretical y 
completed some time before m the Empire. 
the Reformation, .with aU its dependence on me^ 
val methods of thought in politics, was entirely free 
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from those potent (x>no^ts — xmiTersal eznpiie and 
uniTersal chinch.^ It allied more perhaps 

on practical than on theoretical grounds, witibi the 
nation^ idea which had already received extensive 
recognition in the leading monarchies of Europe. 

The doctrine of the divine character of secular gov- 
ernment, which was propounded by all the great 
Keformers, was substantially identical with that 
which had been held in the early Christian ohurch, 
in the dogma of ihe two powers, but had been 
mnch obscsured in ihe later Middle Age through the 
exaggeration of ecclesiastical power and prestige. By 
the tubing of the Beformers the dignity of rulers 
and magistrates was put on the m<»t explicit asser- 
tion of God’s sanction. This gave a dedded impetus 
to the projects of ambitious princes, despite the oc- 
casional denundation of their personal characters 
and methods.* Ihe most conspicuous result of the 
Beformers’ teaching, however, was the exalted con- 
ception of the excellence bestowed by God upma the 
dect — upon those whom he had chosen from ah 
eternity to be his saints. This conception promoted 
diametrically opposite political tendencies in Lutheran 
and in Calvinistic lands. In the fcamer, which were 
mostly monarchic, it confirmed the practice of passive 
submission, by the emphasis which it laid on the 
ineffable bliss of salvation as (ximpared with any 

^ That nniyeisal ebuieh ia the seme tst a aisgle ecelesioBtical 
nginiatioD. The ooneept of Uie ohoroh oniTenal u the gneral 
tody e£ the still endued. 

* Qf. Lntber, tvpra, p. 18. 
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soperiori^ ir 
Li the latter; 

prev^ed, the _ 

the utmost extension of poHtioal anthority, on tiie 
gronnd that the divine inapiration of the elect gave 
absolute validity to any epeoies of activity vrhioh thq- 
m^ht direct. Thus in monarchic lands tiie tendency 
of the Reform was to enhance tlm hold of the 
monarchic princnple and in aristocratic governments 
to confirm tiie principle of aristocracy, In both the 
efieot was to strengthen abaointism in the political 
sovereign. 

This e&ct was in no wise diminished by tiie fact 
that in respect to the relation of the secular arm to 
heresy the doctrine of the Reformers differed littl% if 
at bR; from that of the Catholics. As we have seen 
above, botix Imtherans and Calvinists agreed that 
the government must extenninate heretics, and Gal- 
vin himself bad participated in the prosecution of 
Servetus, whmh had produced a profound sensa- 
tmu, throughout Europe. ITie discussion that was 
aroused by this tr8g^c incident produced a well- 
rounded theory of ruli^ua toleration,* but neither 
branch of the Reformers showed any sympathy with 
it, and Heodore Beza, the devoted satellite of Galvin, 
wrote a formal and elaborate refutation* of the theo^j 
witha demonstration of the righteousneasand necessity 
of the capital punishment of heretics by the dvil niag- 

iBy SebasUM Castalion. See Jenst, Hinofre * Srience Pelt 
ti'sue, VA II, w 16 «» *«?•» 61. 

s AselyxeS *t langUi by Janet, foe. ct(. 


I the gross conditions of material life, 
"vriiere aristocratic institutions commonly 
! effect of the concention was to inat5f« 
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isirates. When it is borne in mind Uiafc in practice, 
if not in theoiy, the nHomate anthoiitj to decide in 
what heresy consisted lay, in Protestant countri^, 
with the government, the beariog of the Beformers’ 
doctrine is obvious. 

Through the influences thus developed Protestant 
people were subjected to an increasing pressure of 
governmental authority and at the same time deprived 
of the check upon this which, witia whatever qualiS* 
cations and inconveniences, had been in fact exerted 
through the papal jurisdiotwn. The poraabUity of 
oppression — and iideed the actually of it— came 
e»:ly into the consciousness of the Beformers, and we 
have seen tiie manifestation, especially in the Lutheran 
doctrines, of a tendency so to define a tyrant as to 
qualify the duty of passive obedience. Melanchthon 
had, by hie exposition of tim law of nature, given to 
Protestants the same basis h>r jud^g gov^nment 
that had been possessed by the andmit pagans and 
the medimval Catholi<». But it was left fm- the follow- 
ers of Galvin, with their peculiarly strong sense of the 
sanctity of the elect, to extend to monarchic lands 
that conception of the rights and dignity of the 
saints that had been realized in the aristocratic polity 
of Geneva. In France, in Uie Netherlands, in Scot- 
land and in England they worked out and applied a 
B^tem in whidi the chosen of God should be secure 
m their secnlar rights and privileges, passive sub- 
mission should have well-defined limits, and monarch 
and sul^eat alike should be controlled by a higher 
law. 
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Airn-HOKABCHIO DOCTBIKES QT THE 8IXTEEKTH 
CBNTDBT 

1. ThA RAigimts Wars 

Wbsst m 1564 CalTia, tihe last o£ the quartette of 
great RefoimerB whom we have coosidered, passed 
awaj, the condifioos and influences were clearly 
discernible which were to give character to ilie 
dramatic history of western Europe during the 
next half-century the period of widespread cdn} 
and international warfare in which diSermice in 
religious creed marked the line of diyimon between 
ihe combatants. FhiBp 11, well settled as successor 
of Charles Y in Spain and the Netiierlands, was 
manifesting his purpose to rule as absolute sov- 
ereign throughout idl his possessions and to crush 
Protestantism wherever it existed. In England, 
Prance and Scotland three women, despite CTohn 
Knox’s frantic demonstration of the iniqui^ of 
such a thing,* held the reins of political power — 
Elizabeth, persecuting C^vinists as well as CSatho- 
licB, yet already the mainstay of Protestantism 
^unst Catherine de’ Wadici, Catholic if 
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anjthiBg hy ccmviction, but wholly MachiavelliaQ 
in her employment of lell^on to aid her m whild* 
ing ^e authmity whicdi rented nominally in her 
weak and incapable son, Charles IX; and dually, 
Mary, Queen of Stxits, a passionate French girl, 
struggling by girlish methods — with "owlings and 
tears,” as Jdru Knox described it — to assert for her- 
self some BTnail measnie of the rights of a soveieign 
against the Tioleut nobles and the grim Presbyte- 
rians who denied to her either political or relipous 
independence. 

In Spain and in Englmid there was no civiJ \rar 
during the period we are considering. Philip and 
Eliaabeth alike knew how to assert and enhance a 
monarchic anthonty that should he secure against 
resistance. Absolutism in each case rested upon 


national feeling: the Spaniarfs submitted to Philip 
through pride in the greatness of his power, and the 
English: supported Elizabeth through fear of tto samo 
power. Autocracy was an undisputed fact in both 
countries, and, by virtue of this condition, amid aB the 
literary activity that characterized the period, pohbcal 
theory, as is usual in the time of absolutism, ^ved 

nraotioaBy no attention in England and Spain, ^ e 

was the case in Stance, Scetlana and th 

Natharlanda. In each of these bnda ori war ™ 

chronic during the iaat half of the airfeenth centurr. 


„«tBlorioa.i.Sp.I». S.. 
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and m each appeared striking contnbntionB to political 
philosophy 

The dTil wars m France were rathei political than 
rdigiouB m their origin Under Francis I and Hemy 
H the Fiotestants, or Hugi^ots, as they had come 
to be called, had been snl^ected to severe persecutimi, 
had nevertheless increased enormously m numbei 
Their attitude toward tlie royal authoiity had been 
consistently submissive, according to the teachmg o£ 
Cdvm md the other leaders Bnt as their dootnnes 
won conveits mnong the higher social classes, espe- 
dally m the flounslung towns o£ the southwest, it 
became mcieasmgly difficult to enfoice the penalties 
provided for heresy After the death of Hemy H 
and of his short-lived son, Francis II (1560), the 
tiDotion oi the Hoi^ of Yalois began to be anticipated , 
and this fact brought to a oiisis the longstandmg 
rivalry of the two noble houses, Gmse and Bourbon, 
who sought to control the throne and eventually the 
succession to it By tradition and policy the Guises 
were strictly Catholic^ while the Bourbons, through 
their connections with Protestant Navaii^ were af- 
filiated moie m less with the Huguenots Hence the 
degree of tolerance to he extended to the latter sect 
was the nommal issue under cover of which the two 
fackons of the aristocracy fought out their nvaJryfor 
supremacy m the state The net result of the struggle, 
which lasted, with short intervals of truce, from 1662 
to 1698, was the ascnption of well defined mvil and 
political rights to the Huguenots by the Edict of 
Nantes 
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_ Of all Uie inoidmtB of treachery and asMssiiiatim 
m which the conflict abounded, that which created 
the moat profound ficnaation and did most to Hili .1 
and divide the aympatbiea of the outaide world on 
purely religiona grounds, was the massacre of St. 
Bartholomew'a day, 1672. Ihia teiribic'deed, in the 
mind of its originator, Catherine de' Medid, was in- 
tended merely to relieve her of the nnpleaaaut domi- 
nation of the Hnguenot chiefs, Coiigny and otheie, 
who happened at the moment to have an advantage 
over the xival faction. To the world at laige, how* 
ever, the massacre appeared an attempt to exterminate 
the Protestants ; and because of this belief the con* 
tending factions in France were thereafter faithfully 
sustained by FhiHp and Elizabeth respectively and were 
regarded as protagonists of the two creeds. Under 
Henry 11^ who succeeded his brother Charles IX 
m 1574, the CathoHc party found an organization 
in the &mous League, of whidi the Duke of Guise 
was &e chref and which received the support ot 
Philip ITs treasure and arms till its power was 
broken at Iviy ly Henry of Navarre. Against the 
League the struggle of Henry HI for the retention of 
the royal prerogatives was as violent and unscrupu* 
lous as liad been that of the queen-mother and Charles 
IX against the Huguenot chiefs. The Duke of Guise 
was assassinated by royal order in 1688 as Coiigny 
had been in 1672, and Catholic Europe looked upon 
the author of the later deed as Protestant Europe had 
looked upon the autiior of the earlier. Less flian ft 
yew after lie chief <£ the League had fallen Henry 
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TTT tiiTTiHRlf died bj an aasassin's hand, and the House 
of Valois came to an appropriate end. Then appeared 
in the open the secret purpose IliiUp 11 to make 
France sul^ect to himself, under cover of the le* 
ligious issue, mid the national spirit of the French, 
vigorously asserting itsdf, brought about the succes* 
sion of the Bourbon line in the person of Henry IV. 

Meanwhile Scotland had been the scene of a series 
of convulsions in which political and religious influ- 
ences had been no less thoroughly commingled than 
in Fiance. From 1561 to 1567 Queen Maiy had 
been Ihe head of the Catholic faction of the nobler 
thou^ her efhirts to assert for herself some of the 
prerogatives ^ actual royalty met with no success, 
since the Scottish lords never allowed any considerar 
tion to outweigh the maintenance of tbeir andent 
independence as against the crown. When Mary’s 
extraordinary matrimonial exploits had resulted in 
her dqrasition, the custody td the infant James VT, 
her son, and the conduct of the regmicy became the 
centra oi the war of factions. Protestantism sub- 
stantially trium]hed over Catholicism j hut after the 
death of John Knox the Calvinistic and Presbyterian 
extern which he had installed had a hard struggle 
against the Episcopal tendencies which ultimately 
proved most attractive to the king himself. Many 
of the most serious sources of confusion in Scotland 
were removed by the arrangement throu^ which 
James, after the execution of his mother, became tiie 
recognized heir to the En gliab thnmejbut the antith- 
esiB of Presbyterianism mid prelacy remained as an 
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issue on wbidi the feuds of the nobles could be 
fought out> and it produced its perfect nsalt in the 
reign of James’s son. 

More intimately connected than the affairs of Scotr 
land with the general movement of events was Uic 
desperate conflict in the Netherlands by which flie 
United Provinces established their independence of 
Spain. Here, too, the origm of the trouble was 
rather poKtical than religious. Hiilip 11 introduced 
into the Netherlands the autocaatio administrative 
methods which he in S|»in. They were in 

mc^ pronounced conflict with various rig^its and 
privilege secured to tire different provinces by long- 
standing charters, and to tins grievance ms added 
the fact that the ancient native aristocracy was dis- 
placed in influence by Spanish officials. Veiy promi- 
nent in tiiB new policy of Hiibp was the greatiy 
increased ac ti v ity of the Inquisition. Calvinism bad 
become strong 'in the Netherlands, especially among 
tile lower classes of the people. Under Charles V 
the punishment of heretics* been systematically 
carried on, and the number of persons executed bad 
reached very great proportions; but there had been 
no tendency to resistance among the victims. Now, 
however, the annoimced purpose of Philip to extirpate 
the heretics and the fear that the summary and 
drastic methods <ff the Spanish procedure were to be 


X The anpprcMion of the AnebeptSrte in Westrhalb 
ioflui of these foniUics into the Nethorinnas, and , _ 

Inquisition nt Ujia Ume indnded many of thsM fagitaTCS 
snUTet trho had imbibed their docbrincs* 
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introduced, caused a senous agitation among the 
lower classes, and brought them into hannonj with 
the boiageoiste and nobility, whcse gneyances were 
of a pnmanl j political charaoter In ^e early years 
of the rmgn the hostility to the new i^gune was 
expressed m animated protests by ihe aristocracy and 
m a number of popular tumults Phibp’s response 
was the despatch of the Duke of Alya with a Spanish 
army to govern the disafEected region The result of 
Alva’s ruthless pohcy was that sporadic murmum^ 
and nots became systematic insurrection, headed by 
William of Orange and supported by all the Protes- 
tant — especially the Calvnuatio — powers of Europe 
Prom the outset the hunts of the rebellion were 
pretty dearly marked by the piedominance of the 
Eeformed faath, and m the various phases of the long 
struggle the decisive obstade to a reconciliation 
proved to he the mvmcible resolution of the kmg 
nevCT to tolerate the Piotestaut faath and worship 
Accordingly the final repudiation of Philip’s authority 
in 1581 was cained out by ihe northern provinces 
only, where the populatum had ve^ generally ac- 
cepted the doctames of Protestantism, and the Dutch 
Bepubhc entered upon its career thioi^ a dean cut 
application of the theory that denial of rehgious 
liberty constituted such tyianny as justified the depo- 
sition of the tyrant 

Thus before the end of the sixteenth century the 
creed of Luther aid. Calvin, despite the pacific teach- 
iiigs of the Refoimers themsdves, had by force of 
czrcumstances become a decisive factor m the political 
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transformalaon of the chief powers of Europe. Prot* 
estantism in consequence assumed a militant a^cety 
and out of tiie tnxmml theories of Chiistisn duty m 
the state were developed that bore little resemblance 
to riie ancient ideal of passive submission to esUb* 
lished auth(»ity. To explain the proceedings and 
the triumphs of the French, the Scottish and the 
Dutch Cadvinists, a thorough and a^ressive ove^ 
hauling of polirical dogma was required. Some of 
the diief works by which this was effected must now 
receive our attention. 

2. Tkt Vin^icia contra Tyramos 
The controversial literature which was produced in 
France by the religious wars included many violent 
anti-monarchic works by Catholic as well as by Prot- 
estant writers. The latter found their chief inspira- 
rion in the affair of St. Bartholomew’s, the fonner in 
the abandonment of the League and the assassination 
of the Guises by Henry IIL So &r, however, as 
philosophical foundation and general principles were 
concerned, the Ga&olic and the Protestant debaters 
were substantially on common ground. Both alike 
justified resistance to a French king on the general 
principle that under certain circumstances a king be- 
came a tyrant and hence an outlaw, and on the par* 
ticn]»r principle that under the French constitution 
the monarch was subject to pretty well defined linute* 
tions. Among the earliest and most influential dem- 
onstrations of both these principles were the two 
Huguenot works: FrancthGfAUot by the distinguished 
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jurist} Francis Hotmail} and Tmdma Nintra TSfran- 
noS} published under the pwudonym of Stephanus 
Junius Bratus and written probablj by eitheor Hubei^ 
Languet (K* DaplesBis<Moniay. To these works, and 
especially the latter, our attrition may be confined.* 

The FrwfWO’QaJlia, published in 3.678,* limited 
itself ptacticidly to the demonstration that France 
was never, in its constitutional origins, an absolute 
monuchy; but that, on the contrary, a general as- 
sembly of the nation had exercised the highest pcdiri- 
oal powers throughout the early history of the 
Franks, and during the Merovingian, the Corolingian 
and the later periods. Hotman’s bistorioal emdiricm 
was very great, and he massed wirii powerful ^ect 
the quotations that he gathered horn ibte ancient 
chronicles to show that kings were chosen and de- 
posed, l^;islation was enacted, and all the most im- 
portant political business was transacted in the annual 
public council of the Fianco-Gallican state. Bat the 
woric did not go into the field of general pcdirical 
theory and affected the development of that system 
of thought only by suggesting and illustrating the 
applicability the historical method to the questions 
at issue. 

Of an entirely different character was the Titidieia 
contra or The Orowds of Sights against 

* EromSoBTit among tbe Catbolio an&moaanihia worka in Ftanoe 
mn: Boneher, De jutia BsHiiei III abdieaiion$; BoaaBua, Da Juila 
rtipMiea CkrUliante in Stpe* impiei at Juaraiieoa avcioritate. See 
Jane^ Bitlcira da la ictence poliiiqua, 89 e( aaf^; Traamann, Dit 
JUbnoreAsituieSen ; Hallam, lAtaratura of Evmpa, Vol. obap. tr. 

* I hara mad an Engliab kansUtioii pubUdwd in liOndon, 1788. 
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TyrmU}^ TMb embodied a most comprehensive 
treatment of the foundation of monaxchio authority, 
and presented from the Protestant point of view a 
doctrine which radically transformed the attitude 
that had been taken under the instruction of the 
leading Reformers. The work is ^stematie as well 
as comprehensiTe, and the style estiiilnts that same 
glowing qn^ty which marked the expression in St. 
Bernard, some centuries earlier, of tlie best traiteof 
the Gallic temperament throu^ the medium of the 
I^tin language exquisitely handled. 

The TvndieieB answers four questions, of which the 
first is 5 Whether subjects are bound to obey a pi'ince 
who enjoins what is contrary to the law of God. To 
this a negative answer is obvious, based on the posi* 
tcve injunctum of the Scriptures, on the moidenis of 
the procedure through which Saul was set op as king 
over Israel, and, incidentally, on the analogy of the 
feudal rdationtiiip, under which a vassal is bound to 
obey the superior rather than the inferior lord in case 
their commands are in confiiot.* This answer is not 
diSerent from tiiat which had been given iy Luther 
and Calvin. 

The second question is not cd the right to disobey, 
but the right to resist: Whether it is lawful, 

* Publlihed in UHn in Ism wd often thereafter. I haw U!|ad the 
ediUon of 1605, annexed to a latin vcreioii of SlachiaTelire Priaet. 

* "Kcge* omiiee Dei vasallos esse, otnnino stotBcnducn e^U . . • 

Si Dbui o^t domini superiorin loco, rex rasniilli, qnis non domino potion 
qunm vnuallo obcdiendom pronuneiet? Si Dcus hoe P””'****'^^ 
contra, quil rep adrerm Deum oliscquium donrgantem rebeHen* 
Jndieetr . . . ctgo non modo non tenetnnr obcdirc eonlm 

Dei quid imperanti, remm otiom si obediamne. rcbellcs *omua'' 
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and if 80, to whom, in. what manner, and to what 
extent, to resist a prince who is violating the law of 
God and laying waste the chnrch.^ The answer to 
this quesrion presents formt^y and completely tiie 
theory of contract as determinii^ the reciprocal 
rights and dntdes of God, king and people, and 
presents the theory in such fmm as to exhibit per- 
fectiy two sources of this celebrated doctrine of 
polirics — Old Testament history snd tiie Roman 
law. 

It is assumed at the outset, in the long familiar 
manner, that the rdation of God to the people of 
Israel mmt be accepted as the type of his i^ation to 
every Christian people. Bat the controlling principle 
in the Old Dispensation was covenant or contract 
(/osdus). God chose Israel as his peculiar people, 
and they on their part agreed to maintain his exchi* 
sive worship.* When royalty was set np this cove- 
nant was confirmed and renewed. On this occasion 
the installation of monarchy involved two distinot 
contracts.® The first was tlmt in which God, on the 
one hand, and the people and king, on the other, 
engaged to maintain tlm ancient illation of the 
chosen people as the (hurch of God; the second was 
that to which the king and the people were the 
parties, the former agreeing to rule justly and the 
latter to obey him. It is under the first of these two 

^ "An lieeat teautere priuri^n Isgera Dei violaoti et anoiiMp ftm Dai 
VBatanti s qtdbiu, quomodo et qnateana ? '' 

* Thia costraet vm made Isrul at Ebal and Gerisim. Dent 
xi, 29 and nrii, e( $eg. ; Joahna aadr. 

* 3 Kings xi ; S CiiKa. xdiL 

TOI. !!.>-■ 
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contraois that the right of resistance to an impioos 
pzance is manifest King and people are co*contrac* 
tors to maintain the fmrship of Ood; each) therefore, 
28 responsible for the fulfilment of the obligation, 
and each is authorized to restrain the other from 
violating it, rince the innocent party wonid parti* 
cipate in tibe penalty for sadi violstioo. The anthor 
of the Vindicia elucidates tiie situation by copious 
references to the Boman law, and feels no incon* 
gruity in construing the relation of man to his 
Creator in terms of the rules of the market-place.’ 
In the Old Testament history abundant instances are 
found in which the kings enforced upon the people 
conformity to their pledge to maintain tiie worship 
of God, and quite as many, cm the other hand, in 
which the people constrained the kin^ to keep the 
covenant, or deposed them for the foilure to do so. 


* ThB cfintnet, be e^Iu'os, is like tbet In which a credito is 
seemed by the Jdafc end sererel obligation of two or more dthUm. 
“Videtnr Dens ftciase qnod in doWis uotninibiu 
Eolent, at plores to eandem summam oblJgentor." The ttet thw » 
people is a perty to the covenant Is eridenes tkat tte 
it^rded by God M in that servile condition to which the ^ 
ISn i«> icr aeeorfing to the Digest a slave IS in«l«ble 
tog. Bnt perhaps the most totemting instance 
ocfapation^ the Boman Jaw is to be fonnd 
the death of Sanl. The Wng-a desteiction is 
tt«. penalty of Ms faiime to keep the ^nanl 
wby, the enthcff asks, was Us army, ia the peop'^ “J" 

It hme been becanse of t^eir j^nt re^ns.W^to Wj^ 
For God would not avenge the sms of a king on Jls ^ 

children unto the third and fonrth generation. 
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Bui the right of the people ihtxs deinonstra.t8d, to 
tesiat a kiug who is deviating from his duty to God, 
is not to he recognized as pertaining to the masses in 
general. Action can be taken only by the m^s> 
trates or the assemblies in whom the power of the 
people is organized. The multitude as a whole — 
'^that monster with countless heads”— > is incapable 

action; but in every well>organized realm there 
are juinces, peers, patiioians, nobles, ete., normally 
constituting an assembly whose function is to see to 
the safety of the state and the church. Private citi- 
zens have no right of resistance save in support of 
the magnates, or virtue of a special mandate &om 
God.* maintenance of rdi^on, thus, is assigned 
to the estates of tiie realm, and the reference that the 
author makes to the deeds and doctrines of Constance 
and Basd indicates with sufficient clearness both the 
source and the conservative character of his theory. 

The third question propounded in the Tindicice 
concerns the right of resistance on other than 
g^us grounds: Whether and to what extent it is 
lawful to resist a pince who is oppressing and destroy- 
ing the state?* answer embodies a complete 

uid systematic demonstration of popular sovereignty 
by divine right. Boyalty, the argument run% is 

* But the drim to a apeoi&l mandate smat be most earefnllj 
fftabUahed tn order to Justify action \xj a private mas ; "privatoa, 
si cotra ozdinem ad id mnnoa voeatoa eridenter eppareat, aoapte 
•cetoiitate arma ee eapeie suilo rare posse.” 

* "An et qaatenss pinelin rempnblicam ant opprimenti ant per- 

Rfiiten Uceat? Item qnibns id et oaomodo et quo tom pec 
niinm attl” r— 
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the people ^Mo&re from its obligirtion. Tte com- 

pact completes the reletioiish^ which is mehoete in 
the first compact of king and people with God. 


In the first covenant or pact, piety comes under the bond: 
in the second, justice. In the one the king promises dutifully 
to ob^ God; in the second, justly to rale the people; in the 
one, to provide for the glory of God ; in the other, to maintain 
the welfare of the people. In the first the condition is, if you 
observe my law; in the second, if yon secnre to each his own. 
Failure to fulfil the first pact is properly punishable by God ; 
failnre to fulfil the second, legitimately by the whole people, 
or by the magnates of the realm (r^nt‘ proceres) who have 
undertaken to watch over the whole people. 


That such is the true foundation of all royal 
governments is evident, the author holds, from the 
coronation pledges and oaths that have appeared 
throughout history;’ but even without these, it 
would be manifest from nature itself. Hence the 
definition of tyranny is easy: the tyrant is he who 
wilfully disregards or violates the contract through 
which alone monarchic dominion is legitimate. The 
usurper, or tyrant absgite iiiulo, is on outlaw, and 
resistance to him is the right of every one, e^an the 
private citizen, under natural law, under the law of 
nations and under civil law. As to the tyrant exxr- 
ciiio, that is, the monarrii whose title is valid but 
who has violated the contract with his subjects, the 
representatives of the people, having assured them- 


* He dwells with speoial unetiou on the femous formula employed 
by the Justidu of Amgon in the installaiion of the Idng: “We, who 
ere es good ns you and nra more powerful than you, choose yon as 
king,” tte. 
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selves tiliat his ofieaces are not due to ignorance, 
unintentional error or incompetence, but are 
\pilful and deliberate, must constrain and, if neces- 
sary, dq>ose him. Such is their duty; they stand 
toward king in the position of co-guardian {con- 
tutor), to see that he does not violate his obligation 
to his ward {pujoiUus), the people.^ The council of 
the realm is in the state what the general council 
is in the church ; and as it has been universally ad- 
mitted that the general council may depose a pope, 
even though he claims to be king of kings, with how 
much better warrant may the council of the realm 
depose a monarch. But private citizens cannot act 
in this matter. Besistance to the tyrant exemitio is 
the right only of the whole people, with whom, as 
contrasted with individuals, the governmental com- 
pact is made; and the poptihis universus is repre- 
sented in the one function as in the other by the 
great coundl of the magnates.' 

The fourth question debated in the TindicuB is: 
Whether it is the right and duty of princes to inter- 
fere in behalf of neighbouring peoples who are op- 
pressed on account of adherence to the true religion, 
or by any obvious tyranny.* The answer is a£5rma- 
tive on both branches of the question, and the 

^*Here the author’s ao:dsfy to fortify his doctrine urith legal 
prinoiples leads to a change of base; there is a considerable differ* 
«noB between a tt^ndalor and a conHUor. 

* " Singulis neque a Deo neque a popnlo gladhu oonoesBUs est." 

^ ■‘•An inie possint ant debeant Ticini principes anziUum feiie 
tiionun ptincipum subditis, leUgionls pane causa afflictis aut mani 
festa fyrannide op^esnaf " 
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giound is, in the one case the unity of the Christian 
church, in the other the unity of liuuiau%, involv* 
ing respectively duty to God and duty to one's 
neighbour. As the preceding questions are designed 
to justify the resistance of the Huguenots to Charles 
IX and Henry HI, so this is designed to justify the 
action of Hlizabeth of England and some of the 
Protestant princes of Germany in extending aid to 
the struggling Huguenots. And as the doctrine of 
popular sovereignty is the outcome of the one under- 
taking, so an enlightened view of international 
solidarity is strongly presented in the other. 


3. George Buchanan 


The chief contribution to political theory which 
was due primarily to the Scottish Reformation was 
Buchanan's work On the Sovereign Power among 
the Scots, ^ published in 1579. John Knox’s literary 
productions were multifarious and influential, but 
they embodied no general or systematic treatment 
of politics. Buchanan, however, in the monograph 
named, undertook a scientific apology for the anti- 
monarchic proceedings of recent times, especially ia 
Scotland, and dedicated the work, with grim Pres 3“- 
terian satisfaction, to his royal ward, the 3 wuig 
James VI. The central point of the whole subject, 
Buchanan assumed, was the distinction between kmg 
and t 3 Tant, and the elaboration of this distmc ion 
is the general theme of the work.® In literary orm 


* De lure Reffn! upuii Seoliis- 
Eisloria, Aberdeen, 1762. 


Appended to his Rennn ^olicunrt 
* C/~ secs. 6 and *. 
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as wdl as in content the monograph reflects ver^ 
faithfully the humanistic erudition of which the 
author was so famous a master. 

Society and government originate^ Budianan holds, 
in the effort of men to escape from the primordial 
state of nature, when, as Polybius had described it, 
they lived the bestial life, without law and without 
fixed abodes.' The impulse to social life came partly 
from the sense of sdf-interest,’ but rather more fun- 
damentally from the instinct of association implanted 
by nature, or, better, by God. In society thus con- 
stituted, the attribute essential to continuous exist- 
ence is justice, as in the physical man it is health. 
The function of the king, therefore, is to maintain 
justice : and Buchanan throughout his work recurs 
again and again to the Platonic analogy of the time 
ruler and the skilled physiman. But experience 
teaches men that justice is to be maintained rather 
by laws than by kings hence it is that the rulers, 
originally unlimited in power, have with the devdop- 
ment of enlightenment been always subject to law.” 
The maker of the law is the people, acting through 
a council of representatives chosen from all classes, 
and the interpreter of the law should be, not the 
king, but a body of independent judges. Nor is the 

* . . . tempuB quoddam cnun homines in togoiiia atqne eiiain 
antiis habitaient, ao sine legibns, eone certiB sedibus palantes yaga- 
rentur.— See. 8. 

“ He notes very acutely the danger of considering self-interest as 
the essential principle of social unily; for it may be adapted as veil 
to the dissolution as to the consolidation of a community. Cf- sea. ft 

* “ Kegnm insdlenlaa legnm fecit deriderium.’* 
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king even to fill the gaps which are sure to ap- 
pear m the law from time to time. His function in 
relation to the law is reduced to the minimum; and 
yet> Buchanan holds, his task is a most substantial 
and difficult one, — namelj, to maintain the general 
mordh of the state by setting before the citizens a 


high example of rational and virtuous living.' 

Having evolved this rather vague and visionary 
concept of the king, the author bodies forth the 
figure of the tyrant, whose characteristics are ex- 
pressed with all the riietorical frenzy that classical 
literature had rendered conventional* Essentially, 


however, the tyrant is a monarch who either has 
obtained his power without the consent of the people, 
or has exercised it otherwise than in conformity to 
justice. In the former case he is a mere outlaw— 
an enemy of the race, and at the mercy of every one; 
in the latter case, he is by the nature of the office, as 
set forth above, liable to the people for yolation of 
the law, which is the expression of justice as con- 
ceived by the given society. Buchanan controverts 
with great skill and precimon the arguments drawn 
from the Scriptures for passive obedience to tjianta 
St. Paul’s injunction of submission to the higher 
powers is subjected to an especially careful interpre- 
tetion, the substance of which is that the Apostle was 
addressing those who were, Uke the Anabaptists, 


seeoinpBninieiits- 
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to disregard all social and political institu 
t iop s j -and that the command^ therefore, referred to 
authority in general and not to the persons who at 
any time exercised the authorily.* In view of tins 
construction of the injunction to obedience, together 
with the express command of the Lord that the 
wicked be cut off and removed out of the midst of 
the people, Buchanan’s conclusion is that a tyrant 
may be slain with impunity.* 

The whole basis of the relation between king and 
people, particularly in the Scottish realm, is summed 
up, Buchanan holds, in the terms of a contract. A 
hereditary light to exmrcise royal power has been 
granted by the people, but it is not in human nature 
that such power be given and obedience pledged 
without some consideration,* and the consideration 
in this case is the promise to conform to justice and 
law in the exercise of the power. Violation of the 
terms of the pact by either party dissolves tiie bond 
and rdeases the other party from farther obligations. 
But the king whose conduct has such an effect and 
who thus promotes the destruction of human society 
becomes a tyrant and an enemy of the people, and is 

^Sec8. eO-70. Fail], he sa^s, wrote just what would be written now 
to the ChristianB living under the mis of the Tnrfcs— to submit to 
overwhelming force in the interest of peao^ though without any im* 
plication that the Turldsh power is in the tme senee legitimate.— 
See. 70. 

•Sees. 68-68, 86. 

* Hahet hnmanns animus sublime quiddam et generosnm natnra 
inaitum ut nemini parere velit nisi ntiliter imperanti ; neque quicqnam 
cat Valentins ad continendam humanam soeietetem qnam benefiri* 
oram virieaitndo.— Sec. 66. 
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therefore the ol^ect of a just war ; and, when such a 
war has once begun, it is lawful for not only the 
people as a whole but even for individuals to slay the 


enemy. 

Tyrannicide, thus, is in last resort a just device for 
maintaining the reign of law among a people. But 
before this last stage is reached there must be some 
way in which the people can proceed in seeking to 
confine the king to legal paths. Who shall call him 
to judgment? Buchanan’s answer' to this crucial 
question lacks altogether the degree of clearness 
attained in the Vindidas. It must be, he says, the 
whole people, who alone are above the law. But 
what if there be, as is always the case, a difference 
of opinion among the people ? Then the majority 
must decide. But what if the majority, from timidity 
or negligence or venality, stand by the king? Then 
they must be considered bad citizens, and the decision 
must be made by the good dtizens, who will always 


be on the side of liberty and decency. 

This very impotent conclusion exhibits the bank- 
ruptcy of his wholetheoiy, as a practical scheme for 
judging institutions. The final judgment on the 
ultimate issue in the state is to rest with the “ goo 
citizens; but there is no criterion for detei^ing 
who are « good ” citizens except that they decade tins 
issue in a certain way. Buchanan, 
the bankruptcy of his theory by the 
even if the whole people [iota phU) sbou 
[from proceeding against the king], this has no g 
* Secs. 70-S0. 
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to do with, our discussion ; for we are inquiring not 
what will happen but what can justly happen.” 

4. JdhamMS Altiiusvus 

The systonatic political doctrine which embodies 
most distinctly the influence of conditions in the 
Netherlands at the end of the sixteenth century is 
that of Althusius, the German jurist. This philoso- 
pher was for thirty-four years (1604-1638) chief 
magistrate of Emden, an imperial city on the frontier 
of the new Dutch Bepublic; and both in practical 
activity and in doctrinal conviction he manifested the 
fullest sympathy with the religious and political ideals 
of the people who were just freeing themselves from 
Spain. His work on political theory, Systematic 
FolUios, confirmed hy EmmpUs from Saored and 
Profane ESxUnry^ was published in its complete form 
in 1610, when the familiarity with the situation in 
the Netherlands had produced its fullest effect on the 
writer’s mind.* 

The salient features of Althusius's system are : (1) 
exhaustive analysis and application of the contract 
theory in the explanation of somal and political 
organization; (2) a clear and precise conception of 
sovereignty; (3) the ascription of sovereignty ex- 

* PoKlica melhodice Digala, Exemplis taerix et profanit ilhatrala. 
I have Tjsed the third edition, 1614. For the account of Althndus’a 
life I have folloired impludtly the exhaiutive monograph of Gierke : 
Manna Alliusius und die EnheicUung der nalurreehtlichen Staab- 
themien (Breslau, 1880). 

* The work was dedicated to the Estates of Friesland, one of the 
United Ftorinces, and in the preface Hie revolt from Spain ia 

as a realizalaon of the theoiy of the work. 
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clnsirelr snd to the people: aai (4} a 

conception of *'• people ” Trhicli is incompstTole tritb 
anvidea of a *■' state” except of a confedetacr 
of lesser organized tmhs. 

Ereiy species of associated life (co/isoKofib) asccg 
bmna-n beiogs has its fosndatiozi; Althnsius bolds, 
in an agreement or contract to Tvhich the individcals 
are parnpjL and inTolres (1) a bodr of rales in axord- 
ance ■with ■which some^ is to be oondacted- and 
^2) a rela'tiondiip of command and obedience among 
the TnpmbPTs for 'the administration ot these rales. 
’ffmng'n society in its most general aspect consists ct 
a fast s erifis of asociaiiDas, rising tcith increasing 


degrees of compleshy from the family, through tne 
corporation, the commtme, the pnofinc^ to a c i tm s x 
in the state. These yarioas q»ecies of sasal organir 
sation, Tdth aD their infinity of sabdassss, are cost 
diverse in their purpose^ hat all alike have the t-ar- 
acteristic stated abore: in each the given end condi- 


tions the administration of its aSairs, and the essenx 
of the corporate life inheres in the contra^ by widen 
the individual membeis anite for the achisveceni Oi 


that end. ^ * 

The pablic assodations -Rdth which ^ pontic? a 
chiefly concerned are formed by sacce^e cons^i> 
gaMom Familiss unite to form commnmties, 

provinces ; and tbe latter in turn unite with t-e c:..e- 
or each other to form the highest type;, .£2 r..». 


1 TicL pef^ err-ic 3=2 
pol-fc’ssi coiicra::==s. 


Tsr:=s 
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(poliikt, imperium, regnum, pop/uhis, respuhUea). The 
state he defines as "a general public association in 
which a number of dties and provinces, combining 
their possestions and their activities, contract to es- 
tablish, maintain and defend a sovereign power.”' 
From this it follows — and Althusius emphasizes 
the point again and again — that the members of 
the state are not at all the individuals who reside 
within its limits, but the lesser corporations (cities 
and provinces) through whose contractual union it 
comes into existence. 

Sovereigntj (maiestas) is defined as the supreme 
and Bupereminent power of doing what pertains to 
the qiiritual and bodily welfare of the members of 
the state. This power inheres, by the very nature 
of the association, in the people — the totaUiy, that 
is of the members of the state. Not each member is 
sovereign, but the members as an aggregate. Like 
all the anti-monarchic writer^ Althusius illustrates 
by the dictum of the Digest: "What is owed to a 
coipoiation is not owed to its individual members;”^ 
and he ascribes sovereignty to the corporation, not to 
its members. But, for the purpose of carrying out 
the functions of the state, duties may be distributed 
among agents of the sovereign, and it is in this capao- 
ily alone that kings and ma^trates exercise author- 

1 TTzoTOrsalis publics consociatio, ^na civitsitea et proriiudie plares 
ad ins legni mntna commiuilcatione lerom et opeiomm, mutaiB viribns 
et ramptibas babendom, constitneadniD, exercendnm et defendendnm. 
ee obligant. — Gbap. zi, sec. 1. By iui ngtd be meansi as be later 
B3cplains, tvs maiestatis. C/. zi, 18. 

* " Qnod nnirerdtati debetur tiugnlis non debetnr.** 
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ity. These funciioiiaries, whatever their power aad 
jurisdiction in reference to the individuals, are by 
the very nature of the case themselves subject to the 
people as a whole. This appears not only from the 
nature of every association, in which the members 
unite for a certain end and retain necessarily control 
over the means to that end, but also from the nature 
of man himself ; for all men being naturally free and 
equal, the exercise of authority by one over the rest 
must be based on the consent of the latter. Sovereign 
power, therefore, when properly understood, caimot 
conceivably be vested in any individual or group of 
individuals less than the whole people. It cannot be 
alienated or delegated to any one by the people; for 
it is the essential principle of social cohesion; so long 
as there is a people it must possess sovereignty. The 
duty of every officer of the state, then, is to submit 
to and enforce the laws in which the will of the 


sovereign people is embodied.^ 

The officials of a state fell into two classes: 
first, what Althusius caDs the «ephors” ; second, the 
"chief magistrate” (sumntis magistraius). Under 
the first head he includes all the various orders and 
estates in provinces and cities whose function it is to 
act as a restraint on the chief magistrate. Th^ 
various bodies, or individuals endowed with simUar 
powers, are representatives of the whole people, and 
L the organs for the expression of the soveiei^ 
will. In default of action by them on any pomt 

1 Bodin'B doctrine of eove^ignty {infra, p. 00) i* spccificallr criti- 

cisedandxoiected. Cop. ix, secs. 20S2. 



AT.T HirsiDS ON THE TTRANT 


<55 


their authority devolves for exercise upon the assem- 
bly of the whole people. Under “ chief magistrate ” 
Althusius sets forth his conception of royal authority. 
The king is the executive of the people, to secure their 
interest and safety by carrying out the laws. His 
relation to the people is that of agent {mcmdahirms), 
and a contract between him and the people is per- 
fected through his choice and coronation. He under- 
takes to govern in conformity to Ihe fundamental 
law of the land, and they agree to obey him. But, 
like the author of the VmdidcBy Althusius assigns to 
the people the advantageous rdle of sUpidcdoTy and 
maintains that the obligarion of the king is absolute, 
while that of the people is only conditional.^ 

From this conception of the relation between king 
and people the familiar conclusions as to the tyrant 
follow. Deliberate violation of the law or dereliction 
in his duty transforms the chief magistrate into the 
tyrant, releases the people from the pledge of obedi- 
ence, and calls into action the right of resistance and 
deposition’ which is dormant so long as the pact is 
observed. The exercise of this right in its complete- 
ness pertains, however, only to the people in their 
sovereign totality, acting through the ephors ; private 
individuals may merely interpose a passive resistance 
to unlawful commands, and defend tiiemselves in case 
thrir natural rights are assailed. But while to the 
assembly of ephors, representing the sovereign people, 
pertain the right and the duty of resisting, of e^el- 

1 Cap. xxzviii, sec. 80. 

s «IuB reeastenlae efc exauctoralionis.” 
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Img and oi putting to death the tyrannical chief 
magistrate, to each memher of the confederacy, acting 
through its pa^cular ephors, belong the right and the 
duty, as an ultimate means of security against tyranny, 
of renouncing its connection with the rest and of associ* 
ating itself with some other realm. A. breach of the 
compact out of which tire state arises thus justifies 
not only resistance hut also secession ; and Althusius 
regards this doctrine as a source of peculiar strength 
to the state, inasmuch as it provides an effective guar* 
antee for the observance of the law of the land.’ 

The most cursory view of the system of Althim inii 
reveals that it is a generalization from the constitu- 
tion of the Holy Homan Empire, with adaptations 
to the recent conditions in the Netherlands. Apart 
from the framework of his cystem outlined above, 
there is much of sound and suggestive political science 
in his work. As illnstrations may he dted his treat- 
ment of the functions and the forms of govenunent. 
The ends of the social organization being twofold, 
namdy, the spiritual and the secular welfare of the 
members, the functions of the government he explains 
to correspond. First, it must supervise religion, wo^ 
ship, morals and education j second, it must prescribe 
general rules of social conduct, to be enforced by 
penalties, and, in addition, must carry on a wide range 
of concrete activities for the positive promotion of the 
general welfare, including supervision of trade, com- 
merce coinage, wdghts and measures, the adminis- 
tration of the public revenues and property, and the 
1 Cap. f*^**}, secs. S3, St, 76. 
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protection of the people from internal perils and ex- 
temal force. Althushis is a thorongh Calvinist, and his 
scheme of governmental functions indudes the main- 
tenance of a state chnrdi, with a school system under 
its direction, and a far-reaching censorship of morals.^ 

As to the forms of state, he rejects entirely the 
ancient classifications and holds, logically enough, 
that dnce, by the voy nature of the state, sovei'- 
dgnty must be in the people, there can be no more 
than one form of state.* Grovemment, however, may 
be monarchic or polyardiic, according as the chief 
ma^strate is an individual or an assembly. Yet^ 
Alihusius points out, it is scarcdy conceivable that 
any purely monarchic or purely polyarchic govern- 
ment could exist; there will always be in a monarchy 
various councils and assemblies to share the respon- 
sibilities of the chief, just as there will always be 
in a polyarchy a concentration of functions in some 
individual for actual execution. Hence, he concludes, 
every government is normally a mixed form, and the 
names monarchy, aristocracy and democracy have 
real significance only as designating the most impor- 
tant element in each specific case. 

5. Mariana 

While the bulk of the anti-monarchic doctrine of 
the period we are considering was inupirad by differ- 
ences of creed between subjects and rulers, one very 
notable exposition of this doctrine was produced in a 
kingdom where the Catholm faith and royal absolutism 

^ Cap. XXX, “De Censura." * Cap. sec. 8. 
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had practicaUy undisputed sway. I refer to tlie work 
of the Spanish Jesuit, Juan de Mariana, entitied, 
On Kingship and tfui Kdvcaiion of a King,' published 
in 1599 and dedicated to Philip III of Spain. The 
erteeme views embodied in this work as to the limi- 
tations upon royal power probably represent the in- 
fluence of the extensive researches to which the 
author had long devoted himself in connection with 
his great History of * like Hotman in Prance,' 
he had been impressed with the relatively large part 
played by the £!states in the growth of monarchy. 

In developing his conception of kingship, Mariana 
starts from the natural state of men, which he de- 
scribes with some fulness on the general lines of Poly- 
bius’s idea. In the beginning men lived like wild 
animals, following instinct in the procurement of food 
and the propagation of their kind, bound by no law 
and subject to no authority. The life had its advan- 
tages: nature furnished food and drink and shelter, 
through fruits and streams and caves ; cheating, Ijing, 
avarice and ambition were unknown, and the cares of 
private property had not made their appearance. But, 
on the other hand, man’s wants were greater and more 
varied than tliose of other animals, and at the same 
time he was less adapted than they® to the protection 
of himself and his young from the dangers that iii- 

> De nege el Regis Tnslitutione. I havo nscd the edition of Jfain*. 
1G05. 

* msloritt de Reins Dwjianie, first pttbKslicd in 1.W3. 

* Mariano dwells ospceinlly on the helplessnitfs of the hnman 
infant os compared with the young of other animals. De ilrfr, 
Lib. I, chap. i. 
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cessantlj arose from both, animate and inanimate 
forces aionnd him. It was to overcome these dis- 
advantages that men gronped themselves together 
and submitted to the leadership of some one who dis- 
played especial capadtj in promoting thdr welfare. 
This was the origin of civil society, with all its bless- 
ings to the race. The timidity and weakness of men 
were the divinely implanted qualities through which 
the rights of humanity were to be developed.^ 

The earliest and natural form of government, thus, 
was the rule of one, recognized as the wisest and 
unrestrained by anything like law. But the re- 
straints of law were soon imposed because, in the 
first place, the wisdom and impartiality of the mon- 
arch began to be questioned, and, in the second place, 
the evil passions of men, growing stronger pari 
passu with the increase in knowledge, required some 
general ^stem of restraint. Laws were at first prob- 
ably very few and very ample ; but with time they 
increased in number and complexity till now, TVrg.Tin.nsi. 
mournfully observes, ** we are as much burdened by 
laws as by vices." * The existence of law, however, by 
the side of the personal ruler he regards as of the 
essence of government, and on this assumption he 

* Sic ex smltamm xenim indigentfia, ex metn et conscientia fra^i- 
tati^ inra hnnianitalas (per qaam homines sninns) et civilie societas 

qna bene beateque viTitur, nata sunt Omnis hominisratio ex eo 

manme pendet, quod nndns fiagilisqae nascitnr, quod alieno pxaesidio 
indiget aiqne alienis qpibns adinraii opus babet. Ib. id. 

* Hind etiam fit verimmile, leges initio pancissimas aTaKKcM 

easqne panels et apertis verbis nulla explicatione egnisse. Legnm 
muUitttdinem tempns et malitia invexit tantmn nt iam non mirniis 
legibns quam vilais bboremns Ibid., 1, 2. 
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discnsses the various fonns of authority that have 
arisen among men since the first natural monarebv 
^yalty is, on the whole, his preference. Democracy 
IS plausible,* hut, he points out^ following Pliny, 
wherever power is in a group of men, the less wise 
part will always prevail, "for the votes are not 
weighed but merely counted.”* Monarchy re- 
strained by law has less evils and greater efiSciency 
than the other forms. It is likely, however, to de- 
generate into tyranny, which Mariana, like Aristotle, 
regards as consisting in monarchic rule exercised for 
the good of the ruler rather than of the sul^ect. 
Against this ^ecies of government Mariana directs 
his celebrated and very radical theory of the right of 
^annicide, rmder which are included the less drastic 
forms of resistance.’ 

The broad gioimds on which he bases the justifi* 
cation of resistance are, first, the sovereignty of the 
people, and second, the common sense of mankind, as 
exhibited in history. The royal power (r^ia poies- 
tas) has its source in a grant by the people {respullica, 
popdus) ; but in making this grant of certain rights 
(iura potestatis) the people reserves to itself even 
greater rights, namely, those of taxation and legisla- 
tion, and puts beyond the scope of ro^al authority 
the established laws concerning the succession to the 
throne, the revenue and the form of religion. The 

* ... in Omni deliberatione pars sanior a pciori »nperab5tnr; 
neqne enim soffragia pondeiantnr sednsmenntnr. — - Ib. vi- Cf Pliny, 
EjAiolte, Lib. IL epist. IS. 

s This is the content of Lib. L cap. vi: " An ^rrannnm opprimne 
fas dt?" 
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people is, in oliher iFoxdsj above the znonaTch. Fur* 
thermore^ the familiar examples of the deposition 
ftTi^ exp-rnit ion of tyrants by peoples in all parts of 
ihe world tell plainly of the belief that has nniver- 
ssJly prevailed, and this nniversal belief is properly 
to be taken as the voice of nature in our souls.' 
Hence the monarch who is clearly mining the state 
is justly liable to removal by the people. Care 
must be taken in the process so that no greater 
disturbance tha-n is necessary ensue. The assembly 
of the people must warn the offender to reform, and 
only upon his refusal may proceed to estremildes. 
TVhen, however, the people through its assembly has 
spoken, then, and not iHl then, may the private in- 
dividual justly slay the tyrant. If, however, as is 
likdy to be the cas^ the assembly is not permitted to 
meet or to act, the private citizen is justified in kill- 
ing the tyrant at discretion.’ 

Mariaua is fully aware of the dangers that are 
latent in this doctrine. He concedes that it practi- 
cally leaves to individual judgment the decision as to 
who shall be considered a tyrant and thus strikes at 
the root of all political autiiozify. But still he con- 

* "Etestconummissensnsqiiad qiuedamBataiaeTaxinentabiisiios- 
tiu indita, amibiis insonans lex, qua a tni]^ honestom secernimiis.** 

’Bat ^Ting bim poison to drink is an nnchxistian method of 
assassination. It makes the viatim in a sense a suicide, and simdde is 
oontiaiy to dhine and natural law. hlariana suggests, howerer, that 
poison would be nnolqectionable if it conld be administered without 
&9 participation of the Tictim in the procedure, as, for example, if 
his clothing could be saturated wiOt some deadly substance which 
Kuidd be absorbed through the Bor euxions 
4Be cap. Til: "An liceat tfiannnm Teneno ocddexe.’* 
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inders the prindple on the whole a useful one. Men 
are in general strongly disposed to submit to tyranny 
for the sake of quiet, and very few tyrants get 
th^ deserts; it is therefore a salutary restraint 
upon princes to inculcate the belief that the right to 
assassinate them if they become oppressive belongs to 
every one, and that the authority of the people is 
above their authority.^ 

But the normal organization of monarchy includes 
an organ of the popular will in the Estates of the 
Realm, — the bishops, nobles and representatives 
{j^roGuratores) of the cities. This assembly is what 
Mpriatifl. calls the “state” (mpuWtco) and the “people” 
(pqpuZus), and its superiority in power to the king is 
established in a full examination of the relative 
merits of absolute and limited monarchy.® The 
Estates are the formulator and guarantor of the fun- 
damental law of the land, by which the monarch is 
circumscribed. In their control rest all matters of 
taxation, of succession to the throne, of the estab- 
lished religion of the state. The prince is m no sense 
Zcoiftus zoUim; besides the restraint imposed by these 
fundamental laws, he is under a divine and natural 
obligation to submit to the will of God, an 
public opinion (popilari eiiam civium opmme). 

Z n.Lny dZs "f Zt to 

.npreme importance of to “ “Zev 

to Bstatos and of eodraiastical mterests i P 

. »p.t .it ptoM ■—"““r r* 

qmm ipsias nnios nSr poto^t.Ti «t7” ' 

* Lik I, cap. Viii: "BaipublicaJ no mmor poic 
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of the king; but his emphasis on these points is not 
stronger tiian that of the Protestant controversialists, 
while his general attitude toward absolutism is en- 
tirely in harmony with theirs. He mourns as sin- 
cerely over the decline of the power of the Estates in 
Spain as Hotman mourns over the like decline in 
Prance. 

One book^ of the De Sege is devoted to a discus- 
sion of practical questions of policy and administrar 
tion — of the aims and methods that should prevail 
in the royal activity. There is much sound judgment 
displayed in this discussion, and also at times some- 
thing of that peculiar quality which gave Machiavelli 
a doubtful reputation. The question as to whether, 
in the choice of officers of the state, moral character 
should be a determining consideration, is answered 
affirmatively as to ecdesiastics and judges and nega- 
tively as to military and minor administrative posi- 
tions. Admirable chapters on taxation and money 
respectively set forth sound principles of economics, 
and exhibit the disastrous effects of debasement of 
the coinage. Poor relief is treated at length, and the 
functions of the ecclesiastical institutions in the case of 
paupers are rationally defended. Even the “ tramp ” 
question receives much attention ‘ — a fact which 
contributes to the general impression that Spain was 
m a demoralized condition from the social eco- 
nomic point of view. Mariana’s discussion of military 
poli(y likewise suggests a consciousness of anTnflthing 

^ Book m. The aeeond book treats of the ednoal&ni of a prince. 

*Iiib. II]^oap.xiT. 
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wrong m Spanish afEairs, possibly a reflection of the 
failures in the Netherlands and against England. 
Apart, however, from the particular references to 
Spanish aflfe,irs, his general doctrine is, like that of 
Mac^velli,* that war is inevitable, that standing 
armies therefore are indispensable^ and that the main- 
tenance of domestic peace is conditioned on incessant 
warfare abroad. This, then, must be the royal 
poli<^. A just cause can generally be found, bnt 
whether it can be or not, keep the soldiers busy udth 
incursions into foreign lands, with pillaging of heretic 
cities, with pure piracy and brigandage if necessary, 
and thus relieve the citizens of the burden of support* 
ing them.* The Machiavellian spirit of which this 
doctrine is an example is manifest also, though in a 
less brutal form, in the chapter on the wisdom (pra* 
dentis) of the king. The supreme art of royalty is to 
maintain the good will of the subjects.* Hope and 
fear are the chief means. Not so much actual re- 


wards and punishments, but the expectation of them, 
is effective. If a subject seeks what it is wrong to 
give, do not deny him so flatly as to extmguish hope. 
Let no one leave the royal presence in sadness. Un- 
pleasant duties must be left to subordinates; acts of 
grace riiould be performed by the king in person.* 

* Cf. Politieal Them€t, AneUnl ani SltUkKol, p. SSI. 

* Contendo pacnn domrsticaa dio rt»re non po»e nisi nnnn cnin 
extetnb exereeantnr. Heque enim eut eansa iust# dwsse polesl 
militum [militesT] otio mnwejcnre poti debemus; led poUm min 
terraque pnedu agere, in nlienoi fines innmpetc, uriiei pr«se iw 

impiorumdiripiendasniilititrndet*.— ljb.ni, eap-T. ^ 

1 « Debet rex, nisi id aomen exust, Tolentibus iinperaw. 

* Both Aristotle and Macbiarelli had setfortb thisdictatc of poI«f. 
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Let popular tumults be suppressed by ttie most 
violeut officials, and then visit upou the latter the 
severest penalties for any dereliction on their part 
that can posably be discovered; “thus all the wicked- 
ness will be punished and yet the people will remain 
well-diq)Osed toward the prince.” “Nothing,” says 
Wfl-Tia-Tia, “is more effective with kings or subjects 
than sdf-interest, nor can there be any lasting com- 
pacts or friendships save where there is hope of some 
advantage." ^ Dissimulation, also, is indispensable to 
a monarch. Yet Mariana will not admit in principle 
the right of the king to lie or to deceive; only, he 
win get into serious difficulties unless he conceals his 
purposes and maintains a benignant aspect when con- 
ditions are most troublesome.’ 

These doctrines in the field of political ethics g^ve 
a tone to Mariana’s work that distinguishes it from 
those of the Protestant advocates of popular sover- 
eignty whom we have considered. Calvinistic stand- 
ards of morality were notoriously of a more rigid and 
austere type than those of the old creed, and Calvin- 
istic theorists, whatever was true of their practice, in 
general dung pretty literally to the Decalogue in 
thdr code for kings. Mariana’s teachings manifest a 
tendency toward that interpretation of duty which 
came to be known ^ecifically as Jesuitical. 

* Sit animo fixwn, ntilla le tam prinmpes tnm privatos ZDoraii 
magia qaam ntilitate : neqae alia fltmafiBderapatel^iinllasaiiucitias^ 
nnde nihn Qwxator commodi.— 'lab, cap. xr. 

* Uentiri et fallere aamqaam piinei^n concedam ; aed niai coasilza 
‘ fegere ffidicerit, omnibtn etiam noxiia benigiiitatem ostentaie> mnltis 

■epe difficultatibns implicabitnr.— iitif. 
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6 , Qenerd Ir^umx of the AnU-Momrchic Theories 

^ The theories which have just been described in- 
jected into political philosophy and made the central 
topics of its discussion concqpts which dominated 
the field until well into the nineteenth century. The 
state of nature, the contractual origin of soraety and 
government, and the indefeasible sovereignty of the 
people became henceforth dogmas that might or 
might not be accepted, but could never be ignored by 
any serious thinker on politics. That these concepts 
were absolutely novel at this tinift, is of course not 
true. The literature of antiquity abounds in allu- 
sions te the condition of Tnan prior to the institution 
of human government, and indeed prior to any social 
life, and these allusion^ brought prominently before 
the intellectual consciousness of the times through 
the revival of letters, contributed much to promote 
discussion of the state of nature. In like manner 
the idea of contract and consent as the basis of politi- 
cal authority owed its adoption not only to the close 
study of the ancient Jewish system which the Ilefo^ 
motion had brought about, but also, as shown particu- 
larly in the contra Tyvanivos and Althusius, 

by the adaptation to political debate of the doctrines 
of the Boman private law. The system of Maraiglio 
and Cusanus, which had been adopted freely b) 
Luther and the other great Reformers in ecclesiastical 
polity, was as freely applied by their successors in 
political questions. In the spirit, if not in the pre- 
cise words, of Cusanus, it was laid down that since .«! 
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men are by nature equal, the authority of any one 
over another must rest wholly on agreement and con- 
sent ; beyond where Cusanus had gone, the form 
and duration of this agreement and consent were de- 
duced from Ihe principles of commercial contract. 
Now for the first time explicitly and with elaboration 
the TTig-TiTTiH of the Stoic jurists* of Borne became the 
fthipf foundation of speculations about the state and 
government. 

The religious wars at the end of the sixteenth 
century brought fully into operation in secular poli- 
tics the influences which were supreme in ecclesiasti- 
cal politics at the beginning of the fifteenth centiuy.’ 
As Geraon and the conciliar party sought to destroy 
the autocracy of the Pope, and substitute the sover- 
eignty of the General Council, so Languet and 
Buchanan and the rest sought to destroy the autoo- 
racy of the king and substitute the sovereignty of 
the Estates of the Realm. For in each of the theories 
described in this chapter the people,” to whom 
sovereignty is ascribed, is interpreted more or less 
precisely to mean the assembly of the magnates. As 
the conciliar x>aTty had consciously sought to establish 
a government by the great prelates, so the anti- 
, monarchic party sought to establish a government by 
the secular nobles. In a large sense the tiheory of 
popular sovereignty at this time was not revolu- 
tionary, but reactionary; it presented the fiimiliar 
phenomenon of a philosophy based upon a system of 

^ Cf. PtilUical IJleoria AndetU and Mediamd, pp. 128, 278 tt seq. 

* Pud., ■pp, 206 et teq. 



78 


foimcAi. moBiEs 


inslilintions iihat waa passmg away. For the practi- 
cal demand of the aasaiknts of monarchy was that 
the feudal aristocracy should resume the sway which 
the monarchs were taking from its hands. The 
" soTereignty of the people,” as set forth especially 
by Althusius, was wholly opposed to the consolida- 
tion that was going on and that could be perfected 
only by the national monardhs. Hence the theories 
that we have been considering failed of realization in 
the prindipal kingdoms,’ and the absolute monarchy 
(■QTitiTi iifld its work. Only when a new content was 
put into the old formula of “popular sovereignty” 
was the dogma properly adaptable to revolutionaiy 


rops^noa. 

In many details of their theory tbe anti-monarchic 
writera that we have noticed differed from one an- 
other, and the shades of doctrine on a variety of 
subjects were manifold. But one feature stands out 
clear and conspicuous in all the theories, nsmdy, the 
idea that political authority is derived by its pos- 
sessor not from a divine but torn a human souKC. 
The construction put by Luther and ® 

teachings of the Scriptures in this respect is dropped, 
and submission to any particular ruler as the lep^ 
sentative of God’s will erases to I» the pmsum^^ 

duty of a Christian. The law and the contract m 

Jeae between God and the 
royal acts are to be subjected to the test 

«Soofi»Dd remninod w 

Kethorlunds «n uristocmtio «imblic, bat Fmm spa 
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human reason. On this ground Protestants unite 
uith Catholics and deny to secular rulers that im- 
mediate divine right and hence that ever extending 
power which the Reformation had tended to insure 
to them.* Calvinists and Jesuits agree in at least 
the one contention, that despotism has no sanction 
from heaven. 

But while this much of the anti-monarchic doctrine 
is clear, there is vagueness and inconsistency in the 
treatment of many points of theoretical importance. 
"The people,” which is at the basis of so much of 
the disputation, is a somewhat elusive concept. In 
one place the term signifies the classes which con- 
stitute the Estates of the Realm, in another the 
Estates as organized in their assembly, in another 
something which the Estates represent; but in no 
case will it be conceded that the population as a 
whole, conceived as a multitude of individuals, is to 
be recognized as an embodiment of political power. 
Again, in the idea of the contract, the parties are in 
every case assumed to be the people and the king; 
but only Althusius gives any adequate idea as to the 
process by which a people comes to exist.* The con- 
tract dealt with by all the rest is, in short, what has 
come to be called the civil or governmental contract, 
as distinct from the social contract. It was hardly 
strange that in the stress of controversy anmathing 

* Supra, p. 86. 

* Mttriaii* starts from the isolated man, but the steps by which a 
a^her of these become a people, capable of expressing a coiponte 
will, are not in^cated. 
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the thinJuDg of the earnest men who were 

in the heart of the fray. They sought and in a 
meam achieved certain concrete end(% but it was 
for a seriM of thinkers who could bring mom of 
pWosop^ and less of passion to the task, to forma- 
late with precision the dednitions and the domnas 


theory of the times. The latter half of the sixteenth 
century numbered among its great men a body of 
profound juristic intellects, and it is to one of these, 
whose legal learning was supplemented by extrao> 
dinary historical and philosophical insight, that we 
, must now turn our attention. 
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■Jfonurciomacftcn. Flndida codru Zynaao^ Hanom, 1693. 
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JEA27 BODm 

1. Me&vod and First Principles of Ms Politics 

It is no less interesting than suiprising that out 
of the very storm centre of controversy, pascdon and 
violence during the religious wars should have 
appeared a system of political theory as serenely 
philosophical in spirit, as precise in analysis, and as 
exact in logic as if it had been produced in the emo- 
tionless tents of Plato’s phUosopher-guardians. The 
work of the Prenchman, Jean Bodin, &irly marks an 
epoch in the history of scientific politics. It is the 
product of a mind of preeminently the scholarly 
type, conservative in qualify yet glowing with the 
inspiration of the Bmaissanaey and disciplined by 
dose contact with the practical statecraft of a power- 
ful monarchy. Por Bodin was no doset philosopher. 
He was trained in the law and q>ent most of his life 
in the public service, being dosdy attached to the 
court of Henry HI. Both by interest and by natural 
dispodtion he was opposed to the disintegrating ten- 
dendes of the religious factions, and he supported the 
monarch as against Catholic and Huguenot, Guise 
and Bombon.' Por this atdtude in practical politics 

1 For a abort tisie, under exeeptional'cirDnmatances, lie jtnned the 
league. SeeBaudrillarti et'son 181 eOej. 

Ton.lL— o 81 
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he WM the be^ equipped in that he conspicuomly 
lacked all rehgious prqudice. Indeed, though hU 
contam ample evidence of a formal veneration 
fop God, It is not known to this day precisely what 
his creed was.* Has afloliationsin the tangled politics 
of the time were entirely with that group of distin- 
guished thinkers, including L’Hdpital, Pasquier and 
De Thou, who were known as Les PoUii^es, 
and who saw no hope of a restoration of peace and 
order save through the supptesidon of all the parties 
and the assurance of unquestioned supremacy to the 
monarch. 


In the exigencies of I^ndi politics, then, we must 
recognize one source of Bodin’s political theoiy. His 
philosophy is a justification of absolute monarchy, and 
to that extent it is in the same class of controversial 
literature as the works of the monarchomachs already 
examined. But the most superficial consideration of 
his writings reveals a wide gap between him and most 
of his adversaries, in spirit and in method. In spirit, 
the difference is that between the philosopher, who 
finds bis conclusion shaping itself automatically out 
of a wide range of observed facts, and the advocate, 
who laboriously marshals his array of facts to sustain 
the conclusion already assumed; in method, the dif- 
ference is between the uncritical use of history and 


* The ineonreDiencfis of the phUosophicel attitode In hi* day*** 

illnsbated hy the fact that Bodin tras amilcd at different times a' a 

Catholic, a Calniiist, a Jerr, a Mohammedan and an atheist. W 
Hatapbuneru is a wmarkable -ffOTk, in the form of a eotloqnj- ^ 
tween iqttesentatives of seTen religions and philosophical creeds 
■with a etrongty thdstie tendency. (Jf! Bandrillait, p. IM- 
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theological authority, and the critical use of history, 
guided by the broadest erudition and exceptional 
philosophic insight, with a pronounced scepticism as 
to all human authority.* Bodin is indeed the first 
writer to set forth a philosophy of history in the 
modem sense. He was the first, that is, to make an 
exhaustive and scientific review of the facts of human 
development the basis of broad generalizations as to 
the principles and purpose underlying that develop* 
ment. His comprehensive work, A Method for the 
Hasy Understanding of History^ embodied radical 
innovations in respect to many cherished conceptions 
of social and political belief — innovations based upon 
a new attitude toward the interpretation of history. 
The work is a broad critical survey of the histori* 
ography of all ages, guided by a conception of the 
character and importance of history that is at many 
points quite in harmony with the best thought of 
modem times. Several of the most striking features 
of Bodin’s later work on The State were first wrought 
mto form out of the raw material of history in 
the Method. Here are to be found the basis of his 
theory as to the influence of climate and topography 
on political and social institutions,* his dnctrine as 
to the forms and transmutations of states,* and his 
sinking assertion of the theory of human progress, as 

* Quasrendnin putavimnii non quid qnisqae dixeiit uut senserit, 
qnuitcqne nnotoritntu fneiit, sed quid rntioni eonvenienter posset 
etsententiss true dicere — De ll^iuUica, Frsefatio. 

*3feikodiu ad /aeilem Biiteriarum CognUimem, published first in 
1666. I have used the Paris edition of 1688. 

• JMettodw, cap. v. 4 jja, cap. yL 
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opposed to the ancient dogma of deterioration from a 
golden age.’ 

Of scarcely less importance than his historical 
spirit, in its influence on his political theory, was 
Bodin’s juristic temperament and training. For the 
career of a practitioner at the bar he seems to hare 
had no fitness whatever;® but he brought to the 

Ittfvr 4 'Va> nVtilAennViirsjil enirShxrlllch 



Tna.irRa jurispruiiciiuc Jiiusv Aiuiwui m 

La the dedicatory prefeee of his Method he severely 
critidses the current method of legal study. This 
conasts, he says, in a dull and profitless reading and 
exegesis of the long obsolete laws of a single people, 
the Eomans, in a compilation made under such circum- 
stances as to embody not so much the actual ^tem 
of the real Homans as the fancies of some insignifi- 
cant Greeks {Grcecuhrumfgmenta). The serious and 
useful study of law must include, he holds, the systems 
of an people, especially those that have shown roost 
progress and enlightenment. It must rest a 
ireful and exhaustive study of soroal and 
institutions in their development. In *ort, Bo^ 
conception of legal science is very close to that wbc 
is now designated as histonwl an ^ 

jurisprudence. Law and pohtics are, m his min , 

Anieaqoe Secnl# etatnunt 

gi>8 as cornpaied with antiqul^. n- iormenta" 

rtlli™ ol«““ 1”=^ 
sBsnirillBrtp.ll®' 
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closely related sciences, both to be approached only 
through history. 

It is entirely in harmony with the historical and 
juristic bent of his thought that Bodin accepts with- 
out question or discussion the idea of a law of nature 
that conditions all human relations. " Nature,” with 
him, signifies an aggregate of forces lying between 
the divine and the human, and tends to take a 
materialistiG form;' but in connection with "law” 
and "right” the ancient ethical sense persist^ and 
the law of nature is merely the rules that distinguish 
right from wrong. This moral law is assumed 
throughout to determine from a higher plane all 
political theory. Bodin thus avoids the moral in- 
differentism of Machiavdli. Nor will he even identify 
natural law with the law common to all nations 
(tus gentium ), — an identification that had from 
time to time been made since the days of imperial 
Borne : thus he denies that slavery can be considered 
natural merely because it has had universal preva- 
lence, and, with all his absolutistic propensity, he 
r^ects the doctrine that the sovereign may derogate 
from the law of nature, holding that what the 
defenders of the doctrine really have in mind is the 
sovereign’s right to derogate from the law of nations 
{ius gentium).^ 

The great work in which Bodin set forth, his political 
, sdence was entitled Six Boohs concemmg State, 

* See Methodut, cap. i, ESstoiy be elassifiee as of three Vinaii, 
tuunaa, natural and divine. 

* Oe BepvSMBo, Lib. TTT, oap. It. 
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and was published first in French, in 1576, and later 
with considerable revision, in Latin.’ In form the’ 
faeatise is admirably systematic, suggesting in this 
respect the scholastics. In method of presentation 
the historical element appears as subsidiaiy and co^ 
roboiative, and the salient ideas are embodied first in 
clearly formulated definitions. The definition with 
which the work begins suggests the characteristio 
features of his whole philosophy: “A state is an 
0^ families and their common posses- 
sions, ruled by a sovereign power and by reason.”* 
In this is implied, what the later chapters elaborate, 
that the basis of the state, both in historical and in 
logical development, is the &mily; that a distinction 
must be drawn between interests that are common 


and those that are not; that a supreme power is 
essential to the idea of the state ; and that govern* 
ment is conditioned by a moral end. By rational 
rule he means rule in accordance with that natural 
law which embodies the dictates of justice. The 
sway of reason, rather than appetite he r^ards as 
indispensable to distinguish between a state and a 
pirate band. The end to be sought in all human 
actions is happiness; but the happiness of a state, 
like that of an individual, is only to be conceh’Cd 
of in accordance with the requirements of moral, 
rational and intellectual satisfactions. 


» De RepiMiea LiM Sex, 1686. I hare med the 
of 1641. There is an English transbtion by Rlebatd Knollc*, iciw. 

•Bespiiblica est familiarnm rerununc inter ip^ commnDJum, 
ramnw potesbite nc xntione aoderata lunltitudo.— Wb. I, cap. • 
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2. Origin and Social Basis of ^ State 

In his vietv of the ori^ of the state, Bodin ezem* 
plifies the transitional stage between the ancient 
Aristotelian idea and the social-contract idea that 
was soon to dominate all speculation. The essential 
&ct in every assodation of men consists, he holds, in 
the subjection of the members to the commands of 
one another; hence every association involves an 
infringement of the liberty which nature has given 
to the individual.* This natural liberty he defines 
as freedom from the authority {imperium) of any one 
save God immortal. But though he from time to 
time suggests, as a rational starting-point for tiieory, 
a condition in which such liberty prevails among 
men, he nowhere fuUy develops this conception of a 
pre-social state. His preoccupation is with authoril^ 
rather than with liberty ; and, therefore, in constract- 
ing his view of the historical origin of political 
associations, he neglects entirely the individualistic 
conception of liberty, and starts from the family. 
His idea of the family is that of the Roman law and 
of the Hebrew patriarchs — a group of individuals 
under the supreme power of the pater famUias. The 
“ natural liberty ” which he defines as pertaining to 
every individual is entirely incompatible with the 
subjection of wife, children and slaves to the head 
of the family. In short, the individualism which is 

^Libertu ills qnam nslliB sstrictsm leglbiiB nniealqoe astnis 
De SepiMiea, Lib. J, cap. liL Plena ilia et a natnra cnigne 
Whnta libertaa vivendi nt rdlet iWi, lib. 1, cap. vi. 
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m to He* cf EbBriy h., 

ii^ bn,, so far M It sfieots Bodin’s pbEosonto m 
^ conce^ only patres famUias. They, but onlv 
they, are fcee and equal under natural law. 

This tentative and restricted adoption of the ideas 
of na^l liberty and equality, as ttbH as a like con- 
serrative handling of the question whether force or 
Eociahility was responsible for the beginnings of politi- 
cal life, is clearly to be seen in Bodin’s account of the 
origin of the state.* Substantially, though he does not 
so phrase it, he bases the development of sotndt/on 
the social instinct of man, and the development of 
the state on force. Mankind started horn a single 
&mily, out of which, through natural causes, sprang 


many families, who established homes for themselves 
at places well adapted for protection from the vio- 
lence of nature. Bor common advantage a number 
of families would group themselves together about 
an eligible site — by a spring for wate^supply, or 
on a hill for protection — and different groups would 
fight with one another for the more desirable spots. 
Primitive men were a violent, plundering crew — as 
is proved, he thinks, by the recorded fact that brig- 
andage was a normal occupation among the early 
Greeks ‘ — and life was rendered tolerable only by the 
divinely implanted socnal instinct. Through this the 
mutual affection whi^ piimarfly united only mem- 
bers of the same famil y was in some degree e.vfended 
to unite members of ^ different families. Friendship 


* Be Bepuiliea, Lib. cap. n. and Lib. m. cap. ni. 

• C/. Pclideal 37>eonc^5, AnaerJ and ifediaral, p. C'"*. 
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{andoitia) was the active principle through which 
"civil ” associations (soeietaies oc sodaiUiia) sprang up, 
cros^g the boundaries of the family, which was the 
"natural” association. These civil associations, for 
purposes of trade, religious worship or other activity, 
were the bonds of human society before any political 
bonds were established, and they have continued 
through subsequent history to perform functions in- 
dispensable to social life, though distinct from those 
of government. Sucdi is tiie theory by which Bodin 
explained the fraternities and clubs which figure 
vaguely but certainly in the history of the ancient 
city-states, and the guilds, corporations and com- 
mimes which were so conspicuous in his own time. 

While human society thus arose throu^ the opera- 
tion of the sodal instinct, the state, on the other 
hand, took its origin in force. In the wars which 
arose among the primitive families and groups of 
families the vanquished became the slaves of the 
victors, and at the same time the victors themselves 
were subjected to the authority of the dbiefo whom 
tb^ had chosen to lead them. Thus it was that 
natural liberty disappeared, and thus it was that 
tiavery and poUtical subjection cama into existence 
together. Slave and subject, mtizen and alien, prince 
and tyrant had a common origin.^ The view of Aris- 
totle and others, following Herodotus, that the first 
monarchs were voluntarily chosen by the peoples for 
Ihtir supereminent virtues, is, Biidin holds, wrong; 

' Inde prima aervitntis ao anbditoram, inda ciTium et peregxinO' 
nun, prisdids ac i^yranni oiigo — De BepuUiea, p. 72 . 
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histoiy shows that they were military leaders who 
imposed their sway upon the peoples by force. The 
erronMiis doctrine is merely a part of that broader 
delusion which is embodied in the myth of a nrime- 
Tal golden age. 

In h^ony with this view of its origin, the state, 
in Bodin’s theory, is the ultimate form of nsan r-i-gti TO ^ 
(cceius), holding together by a supreme power a maga 
of lesser associations and individuals. The most 
elementary of these lesser forms is the family, held 
together by a natural bond — a natural association; 
then come in order the college {collegium), the corpora- 
tion (fiorpu/s) and the commune ijmoersitas), which he 
calls civil associations; and finally the state or common- 
wealth (respublica), whidh is the political association. 
All the ancient discussion as to the numerical limits of 
a state is peremptorily set aside as irrelevant. Where 
a sovereign power exists there is a state, no matter 
whether the families sul^ect to the power be as 
many as in imperial Borne or as few as in petty 
Bagusa.’ The essence of the state is in the power 
that binds, not in the number bound. Thus Bodin 
lo^cally removes from his path all the stumbling* 
blocks that the city-state teidition would leave to 
vex him. 

The detailed analysis and discussion of the non- 
political forms of association constitute a most im- 
portant part of Bodiu's work ; but only a few salient 
features can be noticed hmre. He views the family 
from the standpoint of the Boman law, and his con* 

1 De SgiuUiea, I, ii. 
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elusions ate therefore less modern in spirit than other 
parts of his work. Thus the paternal authority 
(patm poiestxisy assumes a very extreme form, 
though one corollary of this, practical freedom of 
divorce, is rather more suggestive of the nineteenth 
♦han of the sixteenth century. As to the institution 
of domestic slavery,’ Bodin puts himself fully on 
modem ground. He denies that it is either natural 
or useful, overthrows seno^m the arguments in 
support of the institution as advanced by Aristotle 
and later writers,’ and laments the recent reintro- 
duction of the system into Europe after it had been 
for three centuries extinct there. This part of 
Bodin’s treatise is unquestionably an innovation in 
sodal philosophy. He himself claims like distinction 
for his discussion of ** civil associations *' — the coU^, 
the corporation and the commune.’ His starting- 
point here is the Roman law of partnerships and 
corporations, and his exposition is clearly shaped 
by the purpose of cutting away the supports which 
religious and political faction had found in the as- 
sumed rights and privileges of mediaeval corporate 
bodies. While carefully defining and diaf.mgiiinTiing 

* De SepuUiea, I, iii and ir. 

* The dum tiiat it ia "nataial*' beoause universally prevalent is 

net by the observation that human sacrifices have been almost as 
widespread a enstom; and the ailment that slavery is expedient 
in order to mahe the idle, shiftleas and vioions sooially useful, is met 
by the startlingly modern suggestaon that the same end could be better 
attained by the establishment of manual-training scboolB (eottegia 
ptMka puerorum ubi aria el epifeia conSiteani) P. 7a 

* l<ib. m, cap. 7. 
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^ “bribing to aen. , Ifeb 
^ of otaty-Meed absolute ueosssH,-! 
rj^ bfe he nevertheless iterates and reiteraL fte 
doot.™ aey have hr them ne innate vitel 
pimaple, but are purely creatures of the sovereign’s 
Ptom this point of view not only the guilds, 
trading companies and other associations for private 
advantage, but also the colleges of magistrates, the 
provincial estates, the chartered communes and other 
public bodies, for which the Huguenots and the 
I«ague had claimed indefeasible rights were wholly 
subject to the power of the French monarch. All 
iua*nkind, he thinks, may be regarded as a series of 
associations, from the family at the bottom to the 
state at the t (^ } but the last is differentiated honi 
all the rest by the decisive fact that it alone pos- 
sesses sovereignty — the power which holds all the 
others in their places. 


Bodin’s treatment of associations completed the 
long process through which the Boman private law 
of corporations became a determining factor in public 
law and political theoiy.’ He regards the state 
as substantially an aggregation of groups, tliough he 


^ A collegs is a lairiul association (eotMociaft'o) of three or more 
persons of the same calling (conditio); a coii>onition is a anion 
(eoaiunelio) of a number of oolieges; a eommnne is the aggrega- 
tion of aU the families, colleges and corporations of the same town 
(tggiidum), united by a commanify of rights (iuris eonnnmiimt).— 
P. 51L 

s«Sunt costas in lepnbliea lore soeioti, id est^ snmmi prinripb 
beneficio et eoneessn, sine qnibns coiporum ct collcgionim ins ne- 
nomen amittnnt.” ^ ^ 

• For early stages in this process see PoWieal Thtoriet, Anrimi r.f. 
ifediatal, p. 27G. 
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oontinnes, under Aiistotdian inflnence, to treat of 
indiridnals also as elements in the common^alth. 
It was from Bodin that Althnsins, as we have already 
seen,^ took his doctrine of groups and carried it to 
its estreme, submerging the individnal entirel j in the 
association, and ascribing to the latter, in all its 
forms, so complete an endowment of natural rights 
as to leave no room for any political entity more 
coherent than a confederation. 

8- Citizenship 

The place reserved for the treatment of the indi- 
vidual in relation to the state is revealed in his dis- 
cussion of the nature of citizenship.^ Not that the 
dtizen is the primary element in the political body. 
This primary element is the &mily. The family 
may erist without the state, but tire converse is not 
true. The dtizen, then, is but the head of the family 
— the pater famUias — in a difEerent relationship. 

'When, the pa^famUiaa goes forth from the home in which 
he has domestoo authority (tmpenum) and joins with other 
heads of fiunilies in canying on afhdrs, then assuredly he puts 
aside the name of pater famUiae and master (dominus) and 
appears as an assodate (mcivs) and a dtizen. 

But while a rdation to his fellow famzLias and 
to public affairs gives character to the citizen, no 
accession of political rights is essential to the con- 
ception. The confused and contradictory criteria of 
citizenship in Aristotle’s Politics are rejected, espe- 

* Supra, p. 03. 

* Tins is the subject of 1^ chap. ri. 
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tie «KrfioE Uut partidpaiion i. 

imohomi IS » prime characteritHcof tie ciiizn. A 

rnfasee, saps Bodio, is « » fee mae who is sebjeet to 
the sovereign power of another.” * « Free " excludes 
slavM, but not women or those under paternal au- 
ihaatj. Excepting the servile class, then, the popu- 
lation of a state falls into two primaiy diWsionsi 
sovereign and citizens. Among the individuals of 
the latter class there may be, with leqiect to one 
another, an in&ute variety of rights, privileges and 
immunities; but with respect to the sovereign, all 
stand in precisely the same relation, namdy, sub- 
jection. 

Equality among citizens, whether in digm'fy, rights * 
or condition, is regarded by Bodin as an absurd idea, 
and he scofEs at those who strive for such an end, "so 
that there shall be in the state no first, so last and no 
middle, but all shall be mixed up regardless of age, 
sex or status.” ' Nobility is an important social and 
political institution; women have no fitness for affairs 
outside of the household; and it is rational to take 
account of a man’s occupation in determining his 
position in society and the state.' 

1 Liber homo qui eamms! alterins potesfsUs oblisatur. — L vi. 

* He prores hisloiy '■iraiquam gestinm ollain ««« aul antes 
foiase rempnblieam, qaaniomTu pqnilaiem, fbu vciam mu hominum 
opioione fietsm, in qna cItbs omses omniao iure civitalis cuHjaarcs- 
tur.” — I, vi, end. 

* De RgmUtea, Lib. IH, cap. Tiii. 

* Wholesale merchants ate qualified for citfaenship, but retailers 
and artisans, Bodin is inclined to think, are not. IBs rmnonnetd 
tiem as to the nnfilness ol women for public life are said to bare 
led Queen Elizabetb, when he was with an embassy at the Engliso 
eonrtj todnb him panning]y, ''3L Badin.” 
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It is not necessary to follow Bodin’s eihanstive 
examination of the law of antiquity and of later 
oeTifam'fls to catch the drift of liis purpose in this 
doctrine. He is very ready to concede that the pe^ 
may have difEerent rights and privileges from the 
townsman (jbourgeois), the townsman from the rustic 
and from other townsmen; but he feels that the 
aggregation of social classes which feudalism has 
developed can attain the unity and order of true state 
life only through a power dominating and regulating 
all alike. Subjection to such a sovereign power is 
the sole test of citizenship, and the recognition of a 
common sovereign is the sole criterion of a state. 

On this basis the semi-feudal, semi-national mon- 
archy of his time can logically rest as a true state. 
The great variety of customs, institutions, even lan- 
guages, that characterizes such a monarchy is no bar 
to the recognition of statehood. Yet Bodin is entirely 
conscious of the importance of sodal homogeneity in 
determining political relations, even if he cannot con- 
cede that such homogeneity is good ground for inde- 
pendent political life. Hence he distinguishes two 
speties of state — the commonwealth (reypuhlica) and 
the aty {dmtas), by attributes similar to those which 
m later thought have come to differentiate empire ” 
from “ nation.” The commonwealth (respub/fea) con- 
sists of citizens subject to the same sovereign power 

eren thongli they differ from one anofiher in maimers, laws, 
inahtnlaons and race (iitfinUa gentium varietate). But if all 
tile citizens have the same laws, there is not only a single com- 
tnonwealfh, but also a single city (eiviias), even though, the 
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Th^ghout the chapter it is possible to discern in 
Bodms thought the influence of Greek, Boman and 
medisval conceptions. The Hellenic iro'X« and the 
Eoman urbs and mniapim included villages (tn'ci); 
the feudal state, after the rise of the towns, included 
many wiei ; and Bodin’s respubJka includes all these 


4. The Theory of Sooerdgnty 

In the eighth chapter of Book I of the S^Wt 
Bodin takes up the formal discussion of sovereignty.* 
The idea is embodied, as we have already seen, in his 
definition of state. He defines the conc^tion thus; 
“Sovereignty is supreme power over citizens and 
subject)^ unrestrained by the laws.’" Considering 
that such a definition is absolutely essential to the 
idea of the state, Bodin assumes an air of pardonable 
pride in deckting that neither philosopher nor jurist 
has ever before propounded one. 

In the development of his definition, it is laid 
down that authority which is truly sovereign must 


iUb.I,cap.TiQi.76). Aid iig8ia(p.7a)! ». . . drituplorioii' 
vioonun ae urbhim oives fiadem tegibus so moriboa comptem mode- 
i»tw. BempiliUciuD tcto ex plnribui ciTilatibii ec pwtindb, 
Tuiis legibm ea moribia utaatur, consfitoi Tidemu, quit 
eamnia quedam imperii poleitate wereinliir." 

» For some phases of the carlior history of this concejdM, seo 
PoUlteal nuriet, Aarfml ami i/riiitrai, pp. 65 el «{., 239, HS el 
267, 278: aho Gierke, Mamet Alrturiu, pp. 123 iliej. 
s-Msiestas eat sammaii oiru ae sobditos lepbusqae so 

potestis.” 
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be not oolj snpreme, but perpetual — that is, 'vdtbout 
limit of lame. Thus the Boxnan dictator, -vdth all his 
power, fdl short of sovereigutj through the limita- 
tion of his term. Similarly any official intrusted with 
sigtreme authority for the accomplishment of some 
spedfic purpose is less than sovereign. Begents, vice- 
rojB and other such dignitaries ffiU into a like category. 
Yet Bodin takes care not to carry the idea of "per- 
petual” too far. He is not ready to exclude the 
conception of monarch from the scieniific treatment 
of politics. "But if,” he says, "we construe per- 
petnal power as that which will never have an end, 
sovereignty will have no esistenoe save in the pop- 
ular and the aristocratic state; since the people 
[only] is immortal, unless, indeed, it be utterly ex- 
terminated.” The life tenure of supreme power, 
therefore, may constitute sovereignty in an iodividuaL 
Soverdgnty in this sense may be bestowed by a 
people on an individual, or be transferred from one 
individual to another, and in mther case the recipient 
IS truly sovereign provided the transfer is free from 
condition. 

The nature of the supremacy that is implied in 
naiesias is set forth, by Bodin with an abundance 
of analysis and illnstration. The essence of the idea 
is embodied in the words “legibus soluta.” Sover- 
eignty has its chief and cdiaracteristic fnncHdon in the 
making of laws.^ Brom the binding force of these 
laws, the sovermgn is by the nature of the CKise free. 


itt 

modo 


Sn mtnT i m ins msiestatis in eo potissimnni Tetsari, emn non 
singulis sed etiani nnirexsia leges dantnr nsqne im.peratnr.'' 


tol. n. — a 
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But not from all laws. JH we should define sorer’ 
eignfy as a power legibus ommbus soluta, no prince 
could be found to have sovereign rights ■ for all are 
bound by divine law and the law of nature and also 
by that common law of nations which embodies 
principles distinct from these.’** This standpoints 
consistently maintained by Bodin. His le^slator is 
the legislator of the jurist, not of the theologian or 
of the moral philosopher. He assumes, but nowhere 
closely defines, the leges dwincBj naiurce et geniimn. 
Those are conceptions beyond his precise field, 
always controlling, indeed, but from a higher plane, 
the pTiwi nmena with which he wishes q)ecifical]y to 
deal. The sovereign, like the subject, is bound by 
the law of God and of nature, but his obligation in 
this respect is to God, by whom it will be enforced. 

As to the civil law— the law of the land -the 
sovereign’s will is the ultimate source of its every 
precept, and the will is free.* No statute, whether 
raacted by himseU or by his predecessor, “ 

duly signified change of will on the part of the holder 

power. 

down fliie fimaameniid principfe, but to 
dtooMon introdTKM wmo toport*”^ 

The laws rf God and of na^ eoTO m »> 

the answer to aereral qnesbona. , , 

“^)h.e sworn to observe lie laws of to fathers, 

1 J>e JfejwM'cOi P- 182. for “Mvereip*"* 

* Bodin frequently of «>««»?■ 

and this in the writerV pfffeteur* 

ynth monanh trhich has its pnmaiy source 

for monarohy. 
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is he bound iheieto ? Not, says Bodin, if he has 
sworn mraely with himself; but the obligation is 
good if another prince (sovereign) has a recognized 
interest in it, or if it is tmdertaken toward the 8u1> 
jects as a condition of reigning. Here, however, the 
force of the obligation arises, not from the oath, but 
from the hona fide contract, which, in the case of a 
sovereign, must be sharply distinguished from a law. 
The prince, like the private mtizen, is sul^ect to the 
principles of natural law, among which the keeping 
of contracts occupies a high place. Yet when the 
reason for a pledge has ceased, the obligation on the 
part of the prince ipso facto ceases. Though Bodin 
does not point it out, the sovereign, under this theory, 
has a most important advantage over his subjects in 
the fact that his decision as to when the reason for a 
given pledge has ceased is very likely to be final. 
That the philosopher is conscious of a difficulty 
in the practical working of his principle appears, 
however, in his declaration that “well-informed 
princes do not allow themselves to come under the 
obligation of an oath where matters of legislation are 
concerned, lest they should not enjoy Hie supreme 
power in the state.” 

In addition to the keeping of promises, the other 
principles of the law of nature operate also to hedge 
about the sovereign. Especially earnest and explicit 
IS Bodin in the matter of private property. The 
omnipotence of a prince is only impervumf not dxmiir 
ftatus. The author cites approvingly the Tnavim of 
Seneca, “Ad reges potestas omnium pertinet, ad 
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singulos proprietas.” “ Without just cause,” he says 
“ the sovereign cannot seize or grant away the prop- 
erty of another."^ And he cites with a true law- 
yer’s delight instances in which the French kings 
have submitted to the judgments of their own courts 
in questions touching private property. 

It is obviously with a view to guarding against the 
possibility that his theory may be warped to the sup- 
port of oppressive government that Bodin dwells with 
such iteration on the resti*aints that the sovereign 
must find in divine and natural law. An elaborate 
distinction between the king and the tyrant is worked 
out on this basis.® The king is he who renders to 
the laws of God and nature the same obedience 
which his subjects render to him. The tyrant spurns 
these laws and abuses at his caprice the liberties and 
property of his subjects. But the tyrant is no less 
sovereign than the king. Sovereignty is a political 
fact, consisting only in the possession and exercise of 
supreme power ; the distinction between true royalty 
and tyranny rests on a moral principle, and is deter- 
mined by the mode of exercising this power. 

In addition, however, to the restraints of divine 
and natural law, there are evidences in Bodin’s 
thought of other limitations upon the sovereign 
which cannot so easily be put in the category of 
moral as distinct from legal limitations. He finds 
laws in the state which the sovereign cannot touch. 

* Soc fixnm est : Principi alienis opibua ac bonis monns aSerrc 
aut ea largiri ouique ane iusta causa non licere. — P. 182. 

* Lib. H, cap. i-iv passim. 
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His allusions to these superior rules are far from 
clear, but they seem to indicate a vague notion in 
the writer’s mind of what we call a constitution, 
that is, of political principle or institutions so funda- 
mental as to determine the very existence of a state. 
Thus, in discussing the extent of tiie sovereign prince’s 
authority in respect to the law, he says : 

But 80 &r as concerns the leges imperii, since they are con- 
nected with aoreieignty itself, princes can neither abrogate nor 
modify them. Of this class is the Salic Law, the firmest 
foundation of this kingdom.^ 

In not mqilaining fully the conception involved in 
the term lagea imperii, Bodin is guilly of a serious 
lapse. His anxiety to have sometiiing in a state 
more fixed and permanent than the human will leads 
him to limit the power legibm sohita, by Uges that 
are neither natural nor divine. But who is the law- 
maker in the case of these Uges impem? Bodin 
might have answered, conristently with his general 
theory of the historical ori^n of the state, ** nature.” 
But this conception of nature would have been quite 
distinct from that which lay at the bottom of his 
Uges TiaiurcB, and would have led to multiplied confu- 
sion. Or he might have found the source of these 
laws in that “people” in whose collective life he 
saw the only possibility of a perpetual sovereignty.’ 
But from lines of reasoning that led in the direction 
of popular authority, Bodin's aversion was very pro- 

I * I find uo preciBe Englisb equivalent of leges imperiL 

Lam concerning the impetium ” would perhaps convey Bodin’s idea. 

*Sigini,p.8r. 
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nounced; aj,oj,u2u, in his Tier was too nearly 
eal with a disorderly mob. So his opportunity to 
rf^te the distinction between the Cstitution. 
making sovereign of a state and the lawmakinv 

sovereign within the constitution was lost. With S 

«act definition of the latter, however, he 0^0^ 
the theory of sovereignty to a point beyond which a 

great many wntera have not passed even at the 
present day. 

The Mure of Bodin to dilate upon the distinction 
just noticed is the more suiprising in view of the 


treatment of the characteristic rights (wra) of sov- 
ereignty.* The first of these rights is that of im- 
posing laws on the citizens either collectively or 
individually (legrem universis ac singulis civWws dare). 
Lex is sharply distinguished 6om edicium or decre- 
turn. The sovereign makes law; the magistrates 
issue decrees. So the relation of custom {consueiudo) 
to law is efEectively set forth. It is not true, he 
holds, that custom and law are of like character and 
force, and that the people, as the source of the one, 
is on a level with the prince, the source of the other. 
Law can abolish custom; not so the conyerse;* 
custom has no sanction, whOe sanction is character 
istic of law; the force of custom is precarious till the 
sovereign establishes a sanction, whereupon the cus- 


* Lib. I oap. X. , . 

• This sppatently donbt&il projiosition ht fortifies by declsriop it 
the duly of the magistrates to recall into operation Isira whose force 
has been weakened ty eustom. 
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tom at once becomes law. Hence, he concludes, both 
law and custom depend on the will of those who 
hold the sovereign power in the state. Again, a 
dear distindaon between lex and tus is noted. lus 
relates to what is just and good, without regard to 
any command ; lex relates to the sovereignty of one 
issuing a command.^ In short, law, he says, is noth- 
ing else than a command of the sovereign. After 
this, the conception of leges imperii, above the 
sovetdgn will, seems very much out of place in 
Bodin’s system. 

Le^lation, then, is not only the chief function of 
the sovereign; it is pracdcally the sole and all in- 
dusive function. For the sake of clearness, however, 
Bodin spedfies and discusses various specific subjects 
which may be regarded as peculiar to the scope of 
sovereign action. Chief among these are the deter- 
mination of questions of peace and war ; the appoint- 
ment of magistrates; jurisdiction on fina-l appeal; 
the pardoning power ; the exaction of oaths of fidelity 
and obedience from all subjects ; the coining of money ; 
and the imposition of taxes. 

5. Forms cf State asnd of Qmemmetd 

Bodin’s epoch-maldng theory of sovereignty is the 
basis of an equally notable doctrine as to the forms 
of state and of government. His thought here is 
singularly dean-cut and exact. In the first place he 

^ Knntniuii distat lex a iaie : iiu esim sine insBii, ad id quod 
R^uuib bonniu eat; lex antem ad impeiantis muestatem pertineti— 
Wb. I, eap. TiiL 
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distingmshes mth great precision between state and 
gov^ent-justly taking pride in the originality 
of the distinction, to the lank of which he attributes 
mport^t defects in the theories of Aristotle and 
oth^.i The possession of supreme power detennines 
the^ form of state, but the system and method through 
which this power is exercised determme the form of 


government. 

As to the forma of state, there are, Bodin holds, 
three and three only — monarchy, aristocracy and 
democracy. The basis of the classification is purely 
numerical. When the sovereign power is in an indi- 
vidual, the state is monarcMc; when the sovereignty 
is in less than a majority of the citizens, the state is 
aristocratic j and when soveragnty rests in the whole 
body of citizens, that is, in the majority, the state is 
democratia In this classification, with his rigid 
definition of sovereignty at its base, there is no mom 
at all for the idea of a mixed form, which bad had 
so great a vogue since Polybius. Against this idea 
Bodin directs a most vigorous polemic,® insisting that 
a society in which supreme power is claimed in part 
by various elements is not a state at all, but anarchy. 
What has been treated by previous philosophers as a 
division of sovereignty in many states has been in 
reality a distribution of the functions incidental to the 


* Illud odmoncndi siimniv ieip«Uic» statiim nb impcwndi wlwnfl 
distaie plnrimum, quod onto nemo, qaontnm intclligen! potuiiniis, 
onimadTertit. — Lib. II, cap. ii, orf inii. el pasrin. And ogam. 
totoles gubcrnnndi civltalig rationcm pro etota Tcipublic.tf usnipan 
.—Lib. II, cop. vii (p. 3S7). 

< Lib. H, cap. i. 
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execution of the sovereign mil. It is in adminisixa* 
tion, not in sovereignty, that there may be such joint 
participation of difEerent elements as to jnstiEy the 
designation mixed.” A monarchic state has an 
aristocratic government when the sovereign monarch 
confers honours and ofS^ces upon certain classes only ; 
it has a democratic government when honour and office 
are bestowed on all classes alike. The early Boman 
republic was a democratic state with an aristocratic 
government. The Athens of Pericles was democratic 
in both state and government. 

In applying his theory to contemporary systems, 
Bodiu, with admirable logic, denies to the Holy 
Boman Empire the character of a monarchy, and, in 
view of the extensive powers of the Diet, classes it 
with the aristocracdes. He is doubtful, however, 
whether it is really to be regarded as a simple state 
and not rather as a confederation.^ England, France 
and Spain are classed as monarchies in the strict sense, 
though only after an exhaustive and not altogether 
convincing discussion of the relations between the 
kings and the respective parliaments. England gives 
him the most trouble, on account of the rights claimed 
by the lawyers for Parliament ; but in an investigar 
tion of incidents in the Tudor reigns he finda ground 
for the conclusion that ultimate authority is really in 
the king and that the state therefore is monarchic. 
As to France, Bodin manifests great impatience with 
those (meaning Hotman and the other anti-monarchic 
writers) who falsely pretend that the estates and 

* De RgnMica, Ti, tL 
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parUrimis have had any i^are in the sovereignty, 
and he so interprets French histoiy and law as to 
show that those bodies have been merely advisory, 
while the king has been absolute. 

While the criterion as to the form of state is 
simple mid exact, and permits no qualification, each 
form, nevertheless, may include several species, dif- 
fering from one another in respects that do not affect 
the fact of pure power. Of monarchy, thu^ there 
are three speoies. The first is the dominatus, or des- 
potism, in which the monarch, like the ancient patri- 


slaves. Of this primitive type the Muscovites and 
Turks are, Bodin thinks, the chief existing survivals. 
The second species is the royal monarchy [mmanlda 
regalU), in which the subjects are secure in their 
rights of person and property, while the monarch, 
respecting the laws of God and of nature, in all mat- 
ters outside of these receives willing obedience to the 

laws he himself establishes.* The third qweies is Ae 

tyranny {tyrmda), in which the prince, spi^mg 
the laws of nature and of nations, abuses his subjects 
according to his caprice. Of these three species, 
Bodin regards the royal monarchy not 0^7 “ 
ideal type of monarchic state, but also as the 
form of state in general. The tyrant he describes ^ 
the conventional lines, but he does "ot pemit a 
Li sense of the moral turpitude of tyranny fo 

1 Snbditi libertate ac dominio 

obseqnnnto, perinde «e “ 

obtemperandum indicat— I<ib. ft 
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affect the conception of the rights of sovereignty. If 
a tyrant is a legitimate sovereign, the duty of the 
subject is obedience, no matter how scandalous the 
crimes and vices of the ruler.* Yet he concedes that 
it would be justifiable for another sovereign prince to 
interfere and despatch such an offender. 

The systematic comparison of the various forms 
of state which Bodin makes in the JRepublic^ is in 
his most judicious and philosophical vein. The popu- 
lar state seems, he admits, to be in many respects 
more in conformity to nature (magis consmtanea nor 
iwra) than aristocracy or monarchy ; yet the fickle- 
ness, venality and administrative inefficiency of 
democracy are commonplaces of both theory and ob- 
servation, and for the strength of the Swiss — the 
only conspicuously successful modem popular state — 
he finds exceptional causes’ whidi vitiate any con- 
clusions based upon their peculiar political system. 
Again, aristocracy, as the mean between the two ex- 
treme forms, and as securing adequate recognition to 
virtue and property, seems to have much in its favour; 
but here again he finds in both theory and history 
(Genoa furnishing the decidve example) reasons for 
regarding this form as in the last analysis unsatisfac- 
tory. In monarchy, finally, he sees grave difficulties 


* Nee aingulis eivibua sec univerBS fas est Bummi principis vitam, 
fatnam aut fortnnas in discrimen vocare, ... etianisi omni sceleruni 
ao flagitiornm . . . tnq)itadine iufotuis asset.— Lib. U, cap. t. 

* Lib. cap. ir a 

* £.p., the Svriss early drove oat the nobility and thus got rid of 
one Boaree of faction ; and the most turbulent dements of the popu- 
lation ate dtnsni oS by the pracUce of going abroad as mercenarieii. 
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and dangers, especially in connection with succession 
to the throne, and with the demoralizing effects of 
great power on individu^ character. Yet, with the 
matter of succession firmly fixed on the principle of 
heredity, primogeniture and the exclusion of the 
female lines, he thinks monarchy the best form. In 
ordinary administration a monarch can from his ex- 
alted position draw upon all classes and capacities in 
the population for service, while the rivalry of fac- 
tions in democracy and aristocracy limits participa- 
tion in the public service to the members of that one 
which happens to be triumphant. In emergencies, 
the requisite concentration ot power is in monarehy 
the normal condition, while in the other forms it is 
secured only through extraordinary devices, such as the 
dictatorship. Monarchy, finally, is the only form that 
is adapted to the development of extensive dominion 
— of the great states in which the highest welfare 
and happiness of the people are chiefly to be found. 


6. Theory of Bevohdions 

Bodin’s treatment of the transformations of stat^ 

to ta »id 

ia^a servile imitator of the Greek. Oa_ the contt ^ 

Bodin’s discussion is as 

portant contribution to the subject as was A 

» He eeys tb»t 

.nd conquest, tlieir liberty end P««f ilb. IT. 
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nineteen centuries earlier. There is at the outset 
a decisive difference between the standpoints from 
which the subject is viewed by the two philosophers. 
Aristotle, as we have seen,^ practically assumes that 
perfect stability is the ideal end of political organiza- 
tion and activity, and judges institutions accordingly. 
Bodin, on the other hand, is influenced throughout 
his philosophy by the conception of development and 
progress through decay and death. Transformation 
of states is inevitable, he believes, and the effort of 
man should be directed, not to the prevention of 
change, but to the determination of the maTmpr in 
which it shall take place. Hevolution and the death 
of a state may be sudden and violent, or it may be 
riow, peaceful and in a sense voluntary. The latter 
is the happier and more “natural” manner in com- 
monwealths, as in the death of individuals.* 

Employing his doctrine of sovereignty, Bodin dis- 
tinguishes two kinds of tinnsformation — alteraMOf 
which affects any law or institution not involving the 
supreme power, and conversio, or revolution in the 
strict sense, through which a change in the location 
of the soverdgnty takes place. Since there are but 
three forms of state, there are six species of conversio, 
as each form may be supplanted by either of the 
other two. The line between mere alteration and 

* PoKfical Theories, Xneient and STediceval, pp. 84, 85. 

® Reipublicsa convwaonem tA occasam indicamns natnne con- 
graentem qaem post infinita pane secnla paulatim fieri est. 

~~De JSgnihliea, 1, iv. 

Beatior est eomm conditio qni eonreisioiies . . . et obitoin Tnfani. 
eentaant.— JUd. 
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reyolution ia maintained with the utmost rigiditr 

ion oes not constitute revolution. But Trhen 
supreme power passes from monarch to aristocracj or 
mh or mce versa, then, though laws, religion and 
^1 other institutions remain as before, there is nere^ 
theirs true revolution. The six kinds of conimh 
are^ discussed at length by Bodin, with copious his. 
toncal illustrations, and the conclusion is reached tba^ 
of the three forms of state, monarchy, especially when 
hereditary, is the most stable, and democracy the 
least so. 


Though the causes that render revolution inevit- 
able lie beyond human control, their workings am 
nevertheless be detected and the tendencies in some 
measure modified or counteracted by human intelli* 
gence. Bodin's list of these causes and his sug- 
gestions for dealing with them exhibit a curious 
combination of pseudo-science and real philosophical 
insight. Classifying the causes as divine, human and 
natural, he abandons at once all hope of ascertaining 
the secret will of God or of devising rules by which 
the infinite mutations of the free human will may be 
foretold or regulated. But there ie^ he holds, <a body 
of “natural" facts from which, by sound inteipreta- 
tion, the catastrophic points in the careers of common- 
wealths, as of individuals, may be detected. These 
important “facts” prove to be the movements of the 
heavenly bodies and the chapter in which he dails 
with them ’ is a queer medley of astronomy, astrologv 
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mystic Pythagorean and Platonic mathematics*^ 
But after revealing in this chapter a certain leaning 
toward the occult sciences which found expression in 
other of his writings/ Bodin resumes the rdle of a 
dear-headed student of politics and discusses with 
great suggestiveneas some of the social and govern- 
mental conditions that have an immediate bearing 
on the transformation of states. Here occurs his 
examination of the questions whether the tenure of 
magistrates should be permanent or limited, whether 
perfect harmony or some judicious degree of discord 
and rivalry among the magistrates is the better guar- 
antee against disturbance to the sovereign, and what 
in general should be the relation of the sovereign to 
civil and religious parties. Much more significant 
than the details of his answers is the fact that he in 
most cases avoids any sweeping a priori solution of 
the problem and emphasizes the general principle 
that the character and institutions of each particular 
fomn. of state must be made the basis of the conclu- 
sion. Incidentally to the discussion, though not 
always relevantly, he disapproves of the personal par- 
ticipation of monaichs in the administration of justice, 

1 Bodin tdces gnat puns, before eetUng forth his own bizane 
ealonlationi, to show the Bbortoominp of oilier astrologera. Thos 
he gravel; refutes the anoient hoioecope of Borne, based on the dem- 
onsixation that the cit; was founded ** in the third year of sixth 
olym]^ad, on the twenty-first of April, at a little before three o’clock 
P.M., with Satnm, Mars and Venns in Scorpio, Jnjfiter in Fisce% cfe.” 
The positions assigned to the planets are obvioudj, Bodin holds, 
charaoterisiao of a mercantile and philosophical nation ft'nS wtnii^ not 
belong to so warlike a people as the Romana 

* C/. also his works on witchcraft and sorcery, the DAaono- 
mtmie, described in BandriUar^ i^. rit., pp. 188 e( seg. 
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Kpadiate the social espedieneyoi dueDiDg,ajid de- 
dares that smce belief h not subject to compulsion/ 
ferce IS but an indifferent instrument for the maia- 
taee of uniforffli^ in religion among the citizens. 
Yet he wiH not concede the espedienej of unlimited 
freedom of expression; when a religion is once defini- 
trvelj established for a people, then farther discussion 
of it should be prohibited under heaTj penalties, 
since, be obserres, there is nothing so true and good 
that skilful talkers cannot make it appear doubtful. 
The recent extraragances of the Anabaptists in Ger- 
many serve as an illustration of the danger of per- 
mitting eloquent agitators to have free rean. The 
right of the citizen to bear arms, also, is one of the piiv- 
ileges which Bodin regards as promotive of sedition and 
as therefore to be closely restricted by the sovereign. 

But none of these various specific measures is to 
him so important, in a philosophical view of the 
causes and preventives of levolution, as the careful 
study of the underlying and permauent chaiacteristics 
peculiar to each state and people, and the adaptation 
of institutions to these peculiarities. Mostsignificaut 
in this respecti he holds, is the influence of the physi- 
cal environment. The political and social bearings 
of climate and topography, he thinks, have never been 
scientifically analyzed, and accordingly he makes 
the subject of a long and careful inveslign- 
tion in both the J/eliod and the JJcpuWic.* Tlib 

1 Cvm ea ril in lominRras inab tjs ac natim ot tl alsipM 
Bsaafiendnm gwate dnei lalit, coji noBt-Lib. TT, ra. 

*jfe& 0 !lta,ap.r; De X<piA!iea,Lib. 7, ap- 
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study, though iu places decidedly weak in the 
light of modem physiology and history, is never- 
theless conceived and ezecnted in the true scientific 
spirit, and it fairly justifies his claim to originality.^ 
According to latitude national characteristics vary 
thus: northern peoples excdl in bodily, physical 
strength, southern peoples in craft and genius. The 
peoples between the extremes excd each extreme in 
the specialty of the other ; hence, as embodying the 
mean, the middle peoples are best adapted to control 
politics and maintain justice. Fighting power is 
shown by history to have come chiefly from the north 
(witness the Scythian, Yarangian and Swiss body 
guards of southern monarchs), philosophy and abstract 
speculation in general from the south, and political 
and legal science from the intermediate regions.* 
Distinctions by longitude are worked out in the same 
way, but with hardly so positive conclusions : in gen- 
eral he finds that western nations have more of the 
characteristics of the northerners, and eastern peoples 
more resemblance to those of the south. Topo- 
graphical difierences also express themselves in na- 
tional peculiarities, the most important fact here being 

^ Both Flato and Aiistotla had tonohed on the diatinotionB betnreen 
Peebles aoootding to aitnation, bnt neiUier bad the 

Cf. The Lava, V, end, and The Pt^Uict, IV, vi. 

® The middle has been the Beat of the great empires (e.g. Rome), 
\rhich haye been able to extend their eway by conqneBt more to the 
Bonth than to the north. He finds corroboration of his view in the 
demonstration that the English conqneied the French in war, but not 
the Scotch, and that on the other hand the French generally got the 
better of the English in diplomacy, bnt were worsted in that field hy 
the Spanish. 

▼on. m— .1 
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elevation Between mountains and plains he finds 
aa clear distmctions as between northern and southern 
latitudes. 

But while Bodin ascribes to the physical em-iron- 
ment an important influence on national character 
and institutions, he guards carefully in this case, as 
in his discussion of the influence of the stars, against 
any strongly fatalistic implication. In the condnet 
of government and in legislation heed must be paid 
to the feelings and prejudices which depend upon 
material surroundings ; but this does not mean ^at 
there is any absolute limit fixed by the latter. On 
- the contrary, the form of government or Illation 
judiciously directed can have a determining influence 
on popular character. A resolute tyranny can make 
a strong people weak and spiritless; or a popular 
regime may develop political ability in a nation tliat 
has formerly been slavish and oppressed. Material 
influences, therefore, must be carefully considered in 
any view of political institutions, but their efiect 
should be, not to paralyze, but to stimulate, the in- 
telligence of the statesman. 

7. jPrmcijpfes of Government and Admwistration 

While the greatest distincrion of Bodin as a polifr 
cal phflosopher lies in those broad doctrines of soTe^ 
eignty and of the transformations of states that haw 
already been described, his work abounds also in dis- 
cussions of the problems of practical policy— of 
those subjects which lie in the field rather of gowm 
ment than of the state, as he d isringuishes the concepts 
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His conclusions are strictly conformed, however, to 
the requirements of the fundamental dogmas of his 
system, and the subjects which he discusses are in 
most cases those which are of vital contemporaneous 
concern to the French monarchy. 

The essential elements of government, as distinct 
from the sovereign, are a senate, or advisory council, 
and a body of magistrates. The senate he conceives 
to be an indispensable organ in every state, whether 
monarchic, aristocratic or popular ; * but its function 
involves no participation in sovereignty, and the pre- 
tensions to such participation that are made on 
behalf of the parliaments and estates-general in the 
monarchies of his own day, Bodin is at the greatest 
pains to refute. Magistrates he classiJBes in a two- 
fold manner : firsts those endowed with imperium, or 
the authority to issue commands, as contrasted with 
those whose functions are purely ministerial; and 
second, those whose duties are general and permanent 
as contrasted with those who are appointed merely for 
the execution of a specific task.‘ The fundamental 
question in connection with magistrates is their rela- 
tion to the sovereign and his law.’ Bodin’s conclusion 
here is that when the sovereign’s command contra- 
venes the law of God or of nature, the magistrate is 
not bound to obey ; when it contravenes the law of na- 
tions (tus gentium) or the law of the land, obedience is 

* De RqnMiea, Lib. Ill, cap. i. 

* cap. ii and iii. Bodin points out that historicallj the per- 
manent magistracy, adtb full poarers, developed out of the system of 
temporary offimals appointed by the s o vereign for particular tasks. 

* lab. in, cap. iv. 
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obligatory. The possibility of trouble in the working 
of this doctrine, due to the uncertainty of the “law 
of nature,” is fully appreciated by Bodin, who admits 
the great diversity of opnion as to the content of 
that law. He conceives, however, that moral iniq- 
uity will always raise in the virtuous magbtrate’s 
mind a doubt that is to be respected;^ and he enjoins, 
forthennore, that where there is a difference of opin- 
ion in the magisterial body on a given pomt, there 
must be no factious resistance of one or few officials 


to the judgment of the majority, since there is 
greater peril in blocking the wheels of government 
in the transgression of natural law at an obscure 
point. But whatever the conception of magiflterial 
duty when the question of morality is raised, there 
is no possible grormd for hesitation when the ques- 
tion is merely that of the interest of the state; 
here the sovereign’s command is binding, entirely 
regardless of the subordinate’s view as to its expedi- 
ency. In the field of politics proper, then, 
premacy of the sovereign wfll is not to be questioned ; 
and this doctrine is clinched by the dogma, that m 
the presence of the sovereign the powers of all mag- 
istiates are suspended.* 

The important economic problems involved m go - 
emment and administration are treated by^dra in 
connection with the prevention or regulation of re^“- 

tion. A cause of sedition is to be found, he be- 


1 « Optima est cautio aapieahun qm retaat id facere quod d«b«« 

lostam nt necne.” 

* Lib. m, cap. vL 
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lieves, in great inequalities of wealth, but be dismisses 
with contempt the communistic doctrines of Plato and 
More.^ Compulsory equality of wealth, especially 
of landownership, he points out, implies limitation 
of population ; but such limitation he regards as an 
evil, since the more populous states are always the 
more pro^erous. On tiie question of usury, on 
the other hand,' Bodin holds to the ancient belief : 
the taking of interest is a social evil, promoting 
speculation and hence gross and unreasonable ine- 
qualities of wealth, and he regrets the tendency 
which he detects to tolerate low rates, since these, 
he thinks, will be merely an entering wedge for the 
great abuses of the system. The finances of the state 
he treats with considerable fulness, ‘ both as to sources 
of revenue and methods of administration. Of the 
seven sources of revenue which he specifies,* the 
public lauds and trade are most particularly dis- 
cussed. As to the former, he goes fully over the 
ground that had long been a subject of controvert 
among publicists, and sustains the doctrine of a dis- 
tinction between the public domain and the private 
estates of the sovereign monarch, with the former se- 
cure against alienation. Trade impresses him as on 
the whole an undignified instrumentality of revenue 
for a sovereign, and indeed as incompatible, in its 

* Be Tera aihil magis pestiferum ac pernicioaum asqnatione ilia 
bonomm ao spe novoram tabularnm oogitari poasit. — Lib. V, cap. iL 

* lab. VI, cap. ii ; “ De ^rario.” 

* The seven are: pnblio lands] spoils of enemies; gifts of friends; 
^otas and contiibntiona of allies; trade (nwrcotura) ; duties on im- 
porta and exports; taxation of subjects. 
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subjects. Thal^ espeoiallj since the discovery of the 
Indies, pmices have found it convenient to supple- 
ment their incomes by this means, he does not deny; 
but he seems relieved to be able to state that the 
King of Portugal is the only monarch who notori- 
ously derives a large revenue from mercantile opera- 
tions. Yet seeking profit from legitimate commerce 
IS not the worst fault that a monarch can exhibit;’ 
and of all mean kinds of traffic^ none seems so con- 
temptible to him as the traffic in offices and dignities, 
which is scandalously prevalent in royal circles.' Fi- 
nally, Bodin’s consideration of the economic side of 
public policy includes a learned and lucid exposition 
of the coinage, with a vigorous denunciation of the 
practice of debasement.* 

A function of administration which he thinks has 
never recdVed treatment proportionate to its ^mpo^ 
lance is that of treaty making with other sovereigns. 
The chapter devoted to this subject* embodies an out- 
line sketch of that body of principles and practices 
which was soon to take form as international law. 
His classification of treaties and description of the 
processes through which they come into being need 
not detain us, but it is interesting to note the stress 

1 vero, si statueudum mtlii «t» princtpem moioifowni nolo: 
ain optio detur, neteatorem innlo quain lymonnia, et pntricio* virM 

seeolaari quiun pncdwi." . vm. . 

Nullum aoididiua, nullum tupina, nuUum delestabuius majw 

tratuum et Imnorum meicatun.” 

* Lib. : “De inie feeiali dcqua^tccderfbuset pacia actwru- 

bns inter populos aaueieudia oo muniondis.'' 
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whidi he puts upon good faith in observing them. His 
standpoint here is the law of nature, which prescribes 
the keeping of agreements ; and his attitude is wholly 
different from that of Machiavelli. Yet a full con- 
sdousness of the wide divergence between theory and 
practice in the matter is indicated by his dictum that 
the surest guarantee of treaties is that the terms be 
as fair as possible, and by his citation, with approval, 
of the remark of the Consul Plancius : Nemxnempopur 
Ivm dmtms ea condiiionB esse posse emus eum pceniteat. 

In conclusion, some light is thrown on Bodin’s gen- 
eral theoiy of government by his earnest plea for such 
an institution as the Roman censorship.* Both the 
statistical and the disciplinary functions of this office 
he regards as indispensable to good government. The 
enumeration of the people and the ascertainment of 
their sodal and economic condition are of the highest 
importance for the proper administration of the rev- 
enue and police systems: nor can the objection be 
regarded that the census violates the privacy and 
exposes the business relations of the individual ; no 
one whose life is what it should be can object to such 
a degree of publicity. The restoration of the moral 
disdpline of the censorship, moreover, Bodin conceives 
as moat desirable in the modem state, especially in 
\dew of the fact that the authorily of the pater fa- 
nUias has lost its strength and efficacy, and the eccle- 
siastical control over condimt, exercised by the Pope 
and the clergy, has through abuse been brought into 
diar^ute and to the verge of extinction. Referring 

^ Ub. V]^ up. L 
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to the discdpliiiaiy authoriiy exercised by the Calnnisi 
elders [mtiquos) in the Swiss cities and the opposition 
it has aroused, he lays it down peremptorily that either 
censors must be established or the ecclesiastics must 
be permitted to exercise the censorship ; for in no case 
can so necessary yet so peculiar a function be satis- 
&ctorily discharged by the ordinary magistrates. 

8. Bodin's Place in the BRstory of Political Theories 

That the philosopher who shaped the system 
sketched above must occupy an important position 
in the general history of politics goes without saying. 
As to the precise nature of this position opmions have 
varied somewhat. Janet seems to have been but 
little impressed with Bodin’s philosophy and to have 
regarded it as an ambitious but unsuccessful attopt 
to improve upon Aristotle. Bluntscbli and Gierke 


respect their feeling has been shared by Hallain and 
Pollock. Baudrillart, whose e^^^austi^ Bludy o 
Bodin has greatly influenced all later staden s, 

naturaDyentiiusiastic about the 

bot rtUi hi. 

1 .rift ftLteAHo 
Min’. mefcoS™ .Vie- 

among historians and cntics, and tl » 
brought back political ® ^ Aristotle, 

from which it had gone of a 

science. Maohiavelh had, as 
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Bmnft steps in that direction. Bodin completed the 
movement 'which the Italian initiated. In Machia- 
velli the method of historical research and contem- 
porary observation was fully appreciated, but in its 
application it became little more than mere empiri- 
cism, and produced rather a body of principles for 
the practical conduct of government than a theory 
of the state. Bodin supplied, from the stores of his 
systematic philosophy, precisely the factors which 
were lacking in the Florentine’s make-up, and, with- 
out neglecting the principles of political practice, so 
grouped and correlated and generalized them as to 
present a comprehensive political science — StaatsWire 
as well as It is true that the Aristotelian 

Polities furnished many, if not most, of the categories 
which constituted the framework of Bodin’s political 
science ; but it is equally true that those concepts on 
which the French philosopher laid most stress and 
which gave its peculiar character to his system — 
sovereignty, the distinction of state from government, 
the influence of climate — were either slighted or 
wholly unknown in the system of the Greek. More- 
over, the claim of originality and independence for 
Bodin is supported by the very fact that the historical 
method was common to him and Aristotle. For in 
philosophy based on history, the accident of chronol- 
ogy must profoundly affect different systems. The 
later Writer has necessarily more history from which 
■to generalize. Nineteen centuries separated Bnilm 
from Aristotle — centuries replete with striking so- 
<aal and political phenomena. That any of the 
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Greek s pnnciples could be approred by the French- 
man is a great tribute to the former’s geniusj that 
» many Trere modified or rqected is the surest basi« 
for the renown of the latter. The influences which 
are most apparent where Bodin dh-erges from Aifc 
totfe are those of Boman histoiy and law, Jewish 
tradition and recent European histoiy. 

In respect to the relation between politics on the 
one hand and ethics and theology on the other, Bodin 
corrects riie Machiavellian conception of a total ®r- 
etance, and takes the middle ground in which here, 
as elsewhere, he believes truth is to be found. God 
and justice he assumes to be facts controlling political 
life and institutions, but he does not investigate 
closely the manner and extent of the control. A 
belief in a supernatural bring he thinks important 
for the welfare of a state, though the details of the 
creed do not impress him as of great importance; 
and there is something MaritiaveUian in his dictum 
tiiat as between snperstirion and atheism, the former 
is preferable from the standpoint of political srieuce.’ 
Justice and the moral law also are assumed by Bodin 
as fundamental to political science and he works out 
an elaborate scheme of harmonic proportion which 
he thinks more accurately rqwesents the principle of 
justice than do the geometric and arithmetic proj^r- 
tions set foriii by Aristotle.* But this partof Bodin’s 


> Uam roneistitio qaantaqae fiierit liomioe* tamw “ 

mgiOntuum wettt et in mntni. rite offidi. “”‘“‘^3“ 
antezn adreisas snnAnn omnem ex laimo peccmii » P* 
evellifc— IV| 

® litdtf Tij Ti» 
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philosophy is accidental rather than essential. His 
real work, admirably accomplished, is to set the theory 
of the state and the science of government once more 
where Aristotle had placed it, on a foundation of his* 
tory and observation, and by the side of, not depend- 
ent from, the sciences of ethics and theology. It is 
no discredit to the French philosopher that after his 
death his method of treating politics suffered nearly 
two centuries of eclipse, through the prevalence of 
the a priori and deductive systems introduced by 
Grotius and Hobbes. Li Montesquieu Bodin found 
a worthy successor, and the dominant phUosophy 
of the later nineteenth century placed itself once 
more within the lines which were marked out by 
these two. 
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CHAPrER 17 

CATHOLIC COKTHOVEBSULISTS AlfD JDBISK 
1< ThA CaihoUa Eefrnnadoti 

Bodin’s political philosophy had its source and 
inspiration in social and intellectual rad inalimp. Be- 
jection of the influences that had determined medi* 
sval institutiona and beliefs iras the substantial 
characteristic of his spirit in politics^ as it iras the 
characteristic of Protestantism in creed and worship. 
Por the maintenance of medisevalism in political 
thought^ as against the appeal to primitive Christian- 
ity by the Protestants and the rationalistic sprit of 
Bodin, we must turn to the great body of able de- 
baters who sustained the cause of the old church 
against the innovators and upheld the Papacy as the 
symbol and guarantee of conservatism. 

As has been stated above,’ the progress of the 
Protestant revolt led eventually to the summons of a 
general council. In both its convocation and its pro- 
ceedings the Council of Trent reflected unmistakably 
the political and eccleriastical confusion that sur- 
rounded it. The expediency of holding a council, the 
place where it should meel^ the form and order of 
procedure, the amount of recognition, if ony, to be 
accorded to the adherents of the reformed creeds— 

»p.6. 
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these and many other qn^ions involved the initiation 
of the council in a tangle of diplomacy that affected 
eveiy court and every diocese in Europe. The funda- 
mental issues about whidi all the complications cen- 
tred were those that had been familiar to the Middle 
Agft — whether Pope or council was supreme in the 
church, and what line divided spiritual from secular 
power. Strong as may have been the inclination of 
Pope Paul III toward such dockinal and ecclesiastical 
reforms as should heal the schism in the church, he 
omitted no precaution against such a constitutional 
outcome as that of the Council of Constance.^ The 
papal poli(^ was triumphant in this respect, and 
both the procedure adopted and the decrees enacted 
at Trent left the supiemacgr of the Pope practically 
intact.* As to the relarion between spiritual and 
secular jurisdiction, the council made no specific pro- 
nouncement, but incidentally to the decrees on refor- 
mation many evidences were found by the lynx-eyed 
secular lawyers of a tendency to encroach on a 
domain not ecclesiastical,* so that France never 
formally accepted the work of the council. 

The purpose of those who promoted the conciliar 
movement had been twofold: first, to secure from 
a generally recognized authority a definition of 
doctrine on the points at which the most violent 

* See Politieal Theories, Ancient and JHediaatai, p. 26a 

* Cf. Seamon XXY, Decree on Beformalion, o^p. xxi. In Water- 
vorth. Decrees of (he Council of 2Ven(, p. 277. 

* E.g, Qie rale prohibiting duelling prescribes as a penalty of Tioler 
tion the confiscation of the offender's property. See Waterworth, 
p. 274. Cf. Bungener, Hwtove do ConeOe de Trenie, II, 889 e( seq. 
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attacks of the Seformeis had been made, and thus to 
bring about a formal condemnation of the Protestants ; 
and second, to abolish those abuses in administration 
and disdpline irhich had furnished so strong a justifi- 
cation for the refonning movement. In accordance 
with this scheme the acts of the Counril of Trent 
dealt systematically on the one hand with doc- 
trine and on the other with discipline, and the 


lA gi'clnrinn as a whole constituted a code which 
gave a great access of strength and unity to the 
old church in its conflict wifli Protestantism. In 
the matter, of doctrine, the chief points insisted 
upon by the Protestants were ez^idOy declared 
iietetioal, and the ancient but ilhdefined reeffs m 
which the council took ite olond nrere cast into flie 

form of prceiee and rigid dogmee. In fte matter rf 

disoinllne, the inTolerato pnictioes of a oormpl an 
Ant^ tmtee eonneeled trith the h^a«l e^ 
holding of henefioea mere ebohehcd, a 

and intelleotnel Stness «re presredted fa » 

S, end a host of detmied injnneti® nn^ 
upon the bishops the neeeseiy of a " 
4dn«on of the religiono end morel eto d «. 

Not the least eignffleent ert.de of tire 

diocMes. ^ tjje establishment of 

lerislation was wiat leq, 5 • a - 1 The iirno- 

for ihe edueata ^ 

^oo ineompet^ of 

been a cooeprenoos f and nore that 

hheBefenner..gmnsttheoldo.d«. 


mirth, p. 187. 



THE JESUITS 


127 


the churdi was fully committed to a lastmg conflict 
with thiose whom it denounced as heretics and schis- 
matics, it was particularly important that the ortho- 
dox intellectual equipment of the whole hierarchy 
should be insured. 

The reformation enacted by the Council of Trent 
was carried vigorously into effect by the papal curia, 
with great tonic effect on the whole ecclesiastical 
system. A noticeable check to the spread of Prot- 
estantism characterized the decades succeeding the 
council. The renewed strength of the Catholics was 
the resultant, of course, of many causes in addition 
to the work of the council. The only one of these 
which it is important to notice here is the activity 
and influence of the Jesuits. This order, founded 
just before the first meeting of the Council of Trent, 
began about the time of the final meeting^ to make 
. itself clearly manifest in the a&irs of Europe. 
Whatever may be said as to the fundamental prin- 
ciples and the practical working system of the 
Society of Jesus, there is no room to doubt its as- 
tonishing efficiency in sustaining the cause of tiie 
Roman Church against the Protestant heretics. It 
can hardly be a mere accident that in the heated 
controversies centring about the religious wars in 
the latter half of the dxteenth and the first half of 
the seventeenth century the ablest and most dreaded 
protagonists of the Catholic cause were Jesuits.’ 

^ The fint mseiing traa 1516-1547; the last, 158S-1563. 

* For an excellent monc^ph on this sabjeet, see Krebs, DU 
poZAucAe PutihUUk der Jtndlen md f&rer Gegntr in tfen iefzten Joilr- 
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There mnsc hare been in the 5Tst«n of tbs sodetT 
sameihing that «ther spedally deYelopad orspsciallr 
attracted the abili^ the cause demanded. A 
Tie? ox political theoij during this period Tequires 
some attention to the doctrines put forth from the 
side of the reformed (^tholic organization, and in 
eoDsdering these the writings of prominent Jesuits 
oecupv the field almost esdurirely. Their treatment 
of popular sovereign^ and tmnnidde has already 
been referred to, and thdr most radical jet philosoph- 
ical representative as to these questions, JIariana, has 
been considered. We have now to examine other 
aspeete of thar philosophy. 


2. BeUamiTir and Bariday 

Of the controversialists who snstained the Catholic 
and papal canse in the period of the Catholic refonna- 
rion. perhap the ablest and certainly themori infio- 
ential was the Jesuit cardinal, Eobert BeBarmm 
(1542-1621). His Disputatms covered systema - 
cally ah the pominent issues of the time, tbeologica j 
Kd^Kttall Md pdKoal, nod 

daHetisemlof 

this work he sets forth at some len^ - 

lowing proptBiho^; ^ .^nd,thatofmon- 
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monarch is modified and limited by organs represent* 
ing the aristocratic and democratic systems, is prefer- 
able to simple absolute monarchy ; and third, that 
regarded in the abstract and independently of all 
particular circumstances, the simple monarchy is with- 
out qualification the best. The '‘mixed form,” to 
which he attributes relative excellence, owes its utility 
merely to the fact of the corruption of human nature. 
Disregarding this fact, monarchy pure and dmple 
must be given the first place. With these ideas 
BeUarmin makes a rather vigorous attack on Calvin 
for the preference given by the latter to aristocracy.^ 
The whole purpose of Bellarmin’s discussion of the 
forms of government is to reach a conclusion as to 
that which is best for the church. His conclusion is 
of course that the churdi should be monarchically 
governed, and that divine sanction of the papal mon- 
archy was directly given in the establishment of the 
Petrine authority and succession at Borne. Like all 
the Jesuits, BeUarmin sustains in the most unquali- 
fied way the ecclesiastical sovereignty of the Pope. 
But more significant is his doctrine as to the rela- 
tion of the spiritual to the secular authority. In his 
Disputations he lays it down with the utmost distinct- 
ness that the Pope has by virtue of his oiSce no 
direct authority whatever in secular affairs,® and 
that it is no function of his to depose monarchs or 
to make or abrogate laws. Yet he holds that each 
of these acts and others even more sweeping may be 

1 Bdlannin, Opera, Tome I, Cont HI, Lib. L cap. 1-4. 

* Opera, Tome I, Con*, m, lib. V. 

TOL. II. — K 
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Permed by the Pope, and must be perfonnedbv 

him, when the salvation of souls is conwmed. Tht 

are identical m aH respects with that of the more 

suppo^ of the Papa<y in the controver- 
sies of the Middle Actes. 


Manmn indeed made no contribution to the 
philosophy of this matter, although the support 
which he gave to the revived mediovaJ theory caused 
a great sensation in both Protestant and Catholic 
cireles. Indeed, his views as here set forth were not 
acceptable to the papal court itself. His elaborate 
and explicit denial to the Pope of direct authority 
in temporal afiaire excited suspicion at Bom^ and 
Pope Sregoiy XIII put his work on the Index. In 
a later work, the Tr&iiise on (b/t Power of (he Popt 
tft Temjpordl Affairs^ Sellarmin’s distinction between 
direct and indirect authority in seculars is left asids 
and all stress is laid on the demonstration that, 
because popes, coundls and theologians without num- 
ber have ascribed temporal authority to the Papal 
See, any denial of such authority is out of the ques- 
tion, and is inconsistent with orthodox Christianity. 
This later work of Bellarmin was written in 


response to the teaching of William Barclay, a Scotch 
refugee in Prance, who, thou^ a devout Catholic, 
was not a Jesuit. Barclay’s attitude was that of 
antagonism both to the anti-monarchic doctrines of 
Protestantism and Jesuits and to the exaggerated 

> TVaelaluf it PelMite Smmi Pmijiea in Pfins Ttnftnliiia- 
Opera, Tome 7. 
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pxo-])apal doctrine of the latter.' He represented the 
discontent felt by many good Catholics with the 
assaults directed by the Jesuits against the supporters 
of royal authority. To him the theory of popular 
sovereignty when sustained by the Jesuits was quite 
as dangerous as the same theory in the hands of the 
Calvinists. His positive doctrine was that of secular 
monarchy by divine right. His theory presented, how- 
ever, nothing novel. The controversy between him 
and Bellarmin reproduced almost exactly, save for 
the later precedents and authorities adduced, the 
arguments employed in behalf of royal and papal 
supremacy respectively in the latter centuries of 
the Middle Ages.’ But the prestige of the Papacy in 
temporal politics had dwindled almost to insignifi- 
cance by 1600 , while the power of the national 
monandis had enormously expanded. Hence, with 
all the air of reality which was given to the preten- 
tions of papal authority by the excommunication of 
Queen Elizabeth and Heniy of Navorr^ the contro- 
versy carried on with such vehemence and learning 
by Barclay and BeUarmin produced the imprestion of 
a mere academic debate, witii but slight relation to 
actualities. 

The question on which controversy raged at this 
time with the intensity of unmistakable reality was 
that ccmceming the right oi. tyrannicide. The Gun- 

^ Banday’g chief vorks 'were es ioUowa : De Regna el JUgaU Poles- 
tote advenus JBtuAaaamim, Brvlum, Boucherivm et rdiquos Monareho- 
maekot; and JJe Poleslale Papes. The letter is in Goldast^ Mbuarckia, 
HXe 

• Polilieal Theories, Aneienl and 2£edieBval,pp. 176 et seq., 216 el eeq. 
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pwto Plot Of 1605 and the assassination of Henn 
17 of Fmre m 1610 were attributed to the teS 
1^3 of the Jesuits by their adversaries. On account 
of the odium excited against the Society of Jesus the 
provincial assembly of the order at Paris formallr 
repudiated ^liana’s Bt Pugt, in whidi the right 
of tyrannicide was so boldly propounded.* In the 
extreme and violent practical development of anti- 
monarchie doctrine Bellannin had of course no part, 
though his relative depreraation of royalty afforded 


some measure of support to the projects of the fanat- 
ics. Barclay, on the other hand, found in the like- 
lihood of such subversive movements as actually 
occurred a strong support for his demonstration that 
the divine right of royalty was the sole effective basis 
for social and political order.* 


6. SpanUh Jurists and Moralists 

The nearest that Spain ever came to making im- 
portant contributions to poMcal philosophy was in 
the sixteenth century, through a somewhat remark- 
able group of theologians who worked in the field 
of jurisprudence. This period has been called the 
Golden Age of European jurisprudence, and it was 
characterized by the innovating activity of such influ- 
ential thinkers as Cujas in France and Bolognetus in 


1 Tiis ■was in 1606. See Kieln, cp. etl^ p. 40. 

^Batds/s trail against the noaarchomaelis tfas ^***“ ** 
paificolar irfeiaice to Swttisl. and French conditions b-fa* 
ZteT the assassination of Heniy IF Btaebr^, anotl.r 63n.c|i j 

Scot, wrote in the came rtiain as Bardsy- Sec Fifigw. 

JitffJit of Kingtt pp. 130 ei stg* 
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Italy, through whom the spirit of humanism was 
injected into the theory and practice of the Boman 
law. Spanish tiiought reflected but little, however, 
of the humanist influence, and seems to have been, a 
product chiefly of that great expansian of dominion 
which accompanied the career of Charles Y and the 
discoveries and conquests in the New World and the 
Indies.' The list of distinguished names in the ju- 
ristic literature of Spain during this period includes 
Vasquez, Soto, Yictoria, Covamivius, Molina, Ayala 
and Suarez,^ of whom all but Ayala were primarily 
theologians. From the standpoint of political phi- 
losophy their works are of interest principally for the 
discussion of those broad doctrines of public law that 
He about the boundaries of ethics and poHtics. With 
the detailed commentaries on private law we have in 
this place no concern. 

It was in the txeatises of these writers that sys- 
tematic moral phHoaophy began to take form out of 
the mass of casuistry that had accumulated about 
the practice of the confessional. The law of nature 
assumed the character in which it became so widdy 
influential through the work of Grotius. The law of 
nations {ius genMum), also, in the hands of the 
Spaniards, began to take on a modem aspect. 
Far-reaching questions of poHtical justice and ex- 
pediency were brought to the front by the contact 
with new lands and new peoples. The right of 

* ^ parficiiIazB abont these men see Hallain, European Liuralwe, 
iVf and Kaltenborn, Die TaUu/er dee Hugo Chvaut, 
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the Europeans to seize the lands and other posses 
^ns of the Indians and to subject their persons 
to skreiy was taken up for debate, bringing in its 
train a great number of nunor questions in respect to 
just cause and just conduct of rrar. Soto and Yic- 
toiia elaborateij refuted the doctrine that the Indians, 
being infidels, were without rights as against Chris- 
tian nations, and Ajala, who served with the Duke 
of Parma in the Netherlands, sketched in rather Ml 
outline a theory of the rights of the war.* 

The foundation of the philosophy which is set 
forth in all these writers is the theory of justice, of 
rights and of law that was formulated by Thomas 
Aquinas, from whom are taken by all alike the defi- 
nitions and daasifications of law and the importont 
distinctions of m natum and ius gentium. The 
method and s^le also of Aquinas are followed by the 
Spanish jurists, who thus both by the content and 
by the form of th«r ^sterns prolonged the 

oLcholastidsm. Yet through them chiefly it ^ 

that the large faction of the 
•lung to the Eoman church became 

of nature, cbangdess y slavery ifcre 

through which private state 

htJuced, a state of naturo 

of corruption, and thus a o constituted 

fection for all actual ^tcins. 
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oat regard to the various shades of distiuctioii among 
the different philosophers who sustained and de- 
veloped these principles, we maj devote some specific 
attention to the work of that one of them who bj 
general consent was the equal, if not the superior, of 
all the rest in intellectaal and moral strength and 
<»jtani5 d-.iRfl.l subtlety. This was Francisco Suarei^ the 
Spanish Jesuit. 

4 . Suiorez on Lama 

Of the voluminous product of Suarez’s literary 
activity his Treali&o on Law and Qod the Legislator'^ 
is aU that need be studied to understand his political 
philosophy. This work, while primarily devoted to 
jurisprudence, expresses nevertheless in its plan and 
scope, as well as in its details, the attitude of the old 
church in re^ct to the interrelationship of theology, 
ethics and politics, and the broad principles of con- 
servatism in eadi of these fields. In spirit and in 
method the philosophy of Suarez is that of the 
Scholastics. He assumes conscdously no more inde- 
pendent task than that of correlating and interpreting 
the doctrines which had by authority been made part 
of the Christian creed. His intellectual endowment 
and lympatbies were very aiTnila-r to those of Thomas 
Aquinas, and the on Law is essentially a 

development and expotition of the sections on law and 
rights in St. Thomas’s Summa Theologim. Where 
Aquinas is dear, Suarez has no task but to repeat and 

^ Traelatus de Legibtu ac Deo Legidatore, pnbluihed in 1618. I 
IuT« lued a new edifaon published at UTapIes, 1872. 



136 


romiCAI. TEEOBIES 


further illostiaie his dicta; where Aquisas is undeai 
or incomplete, it is Suarez’s aim to clarify and stipple* 
ment; where Aquinas takes an untenable position, 
Suarez reverently and with the subtlest distinctions 
and discriminations proves that the master must hare 
meant something different from what he said. 

However unsatisfactory and unfruitful this subser- 
vience to anthotily may appear to the modem mind, 
the system which is presented by the work of Suarez 
as a whole is not less dignified— and who shall say 
less truthful?— than tiie systems of Hegel and 
Spencer, which have been so much more acceptable 
to a rationalistic age. The IVeatise on Law has for 
its basis the broad conception that all moral beings 

that i^ all bemga endowed with reason and free 

win— are determined in aU their relatioM by law. 
These relations may be group^ as theological, dhical 
and plitical, and these groups have a unity m the 
nature of law itself. In defining law in its mo^ 


general sense, Suarez follows Aqumas caos«.», --b*- 

with some modification: itis «a just and pemanent 

precept, applying to a community and 

pCul at^d.- w - 

Ld Aegidius Eomanus,* on the volitional element in 
tiie concept. An act of will “ 
dictate of right reason is no less ^ 

classes of law also are those of St- Thomas 
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Suarez’s dialectic are severely taxed to adjust all the 
fltii»RP.g to the requirements of his general definition;* 
but the scholastic method and terminology, in which 
he is an adept, enable him to escape from all the 
intricate entanglements in which he finds himself. 
The ten books of his treatise deal with all the va- 
rieties of law, with interpretation, custom and privi- 
lege, with Canon law and the law of the Old and 
the New Dispensation. For our purpose it is impor- 
tant to consider with some care only his treatment of 
natural law, which is the basis of ethics, and human 
law, which embodies the diief principles of politics. 

To the theory of the law of nature (Zex nafuraUs or 
YUS rujdvrale*) Suarez devotes much attention, present- 
ing the doctrine on whidi theology was to stand in 
the rising debate over the basis of morality. Natural 
law is that law implanted in the human soul through 
which right is disianguished from wrong. Its source 
is God the Creator, and its end is the good of the 
creature. Against the doctrine that the law of 
nature is indicative merely, showing but not enjoining 
what is ri^t, Suarez maintains that it is both indica- 

I Por example, see the elaborate word-spiiming thiongh erhieh 
Ihe lex teuma is ptored to be really lav. — i-iv. His prime 
tesoatce is usually authority. Thus for the designation of the eternal 
lav taUx ," snfficit usns sanotomm et sapientum in tali materia.” H, 
i, A And again, for his assumption that the lex nalwralit is true lex, 
he rests on the "communi sententia non solum doctomm sed etiam 
caaouum et legnm." — T, 8. C/. also U, Ti, 6: "Lex natnralia 
est propria lex; its enim de ilia loqnuntur et sentiunt onmes patre^ 
Iheologi et philosophi.” 

* He dist^gniriies very premsely betveen lex and tut, but concedes 
that usage has made the employment of the latter in the sense of the 
burner in many cases inevitable. See 1, ii, esp. sec. 5. 
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tive and impeiative — that it embodies not only a 
judgment of human reason, but also a command of 
God ; in other words, it is law proper.' Conceding that 
lying would be wrong whether God prohibited it oi 
not, Suarez holds that in fact God has prohibited it 
—that his command and the judgment of hiunan 
reason in the light of nature have always coincided 
as to what was right and what was wrong in conduct, 
and that, therefore, natural law is properly divine 


law, with God as the lawmaker.* 

This body of law embraces various classes of 
principles and precepts, of whioh the most general 
and fundamental are present immediately to the con- 
sfflousness of every man and cannot be ignored, while 
others, derived from these by intdlectol process, 
may never be known to men of inferior capacity. 
In the former category Suarez places the Golden 
Ede and the injunctions of the Decalogue? m e 
latter the prohibition of fornication, of usury and ot 
nnjust price. But however its precepts 
and to Whatever extent they are ^ 

of nature asawholeconstitutesacodeofcOTductwh 

is the same for all times, for all places and fora 

Lns of men, and whidr. as the command 

cannot be deviated from save at the peril of eternal 


« SjJuMtion debited it Sbt www, 

poarible for God to commood wtat is ‘ , j, diKW«d n 

•f] o 
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damnation, even to those who know nothing o£ Beve* 
lation.' This law, moreover, is immutable; no one 
of its precepts may be modified or dispensed from by 
any human power, even the papal {etiamsi pon,tiJicia\ 
and no injunction of human law, whether tus civile or 
ivs geniiunif has any force to modify the obligation of 
the law of nature. 

This conception of an inflexible code, willed by Gk)d, 
manifested through the light of nature and interpreted 
by reason, exhibits the completed development of the 
idea on which Plato placed himself in his ethical 
system.’ The rigidity of Suarez’ s system, as expressed 
in its abstract principles, is veiy materially modified, 
however, in his treatment of questions of a more 
practical character. While he insists that the pre* 
cepts of natural law are in themselves immutably yet 
he admits that modifications relating to the subjec1>* 
matter (materia) to which the precepts apply may 
remove their binding force. Thus the obligation to 
return a thing held on deposit ceases when the cir- 
cumstances have become such that the return would 
bring danger to the state. Again, though God him- 
sdf may not, strictly speaking, grant dispensation 
from the precepts of the natural law, he may, by 
virtue of his proprietorship (dominium) of all created 
things remove the subject-matter from the fidd of 
the law’s operation. It is by this principle that the 
command to Abraham to slay Isaac is reconciled with 

* Dicitnm nogari non posso aeounduin fidem quin transgrciBio Icgia 
natarnliB Bufliciat nd nsternam dnmnBtionom, ctiomai omnia aupor. 
nntaraiia lez Ignoretnr. — ir, ix, 2, 

* ^ Peliiieal Theonet, A neieni and Jtfcdieeval, p. 27. 
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ihc prohibition of the Decslogue : the killing of Ifasc 
would hare been an exerdse of God’s proprietar; 
right over his creature, not a violatjon of natural law. 
On similar grounds the dispensation from the keeping 
of TOWS and oaths is explained as not inrolTing an}’ 
infraction of morality. In general, despite the rigor 
ous and exact form in whidi the law of natnre is cast 
in the abstract conceptions of its content, the dis* 
tinctions and qualifications which are later introduced 
Tirrng the moral code into practical harmony with 
those systems which claim an origm not in the will of 
an omniscient and all-wise supernatural being, hut 
merely in the condnsions of human reason. 

The adaptation of the strict law to the practical 
life of men by Suarez is greatly facilitated by his 
treatment of i«a genixm. This law of nations he 
sets in sharp contrast to the law of nature, and thus 
secures a field to which he can assign any prinaples 
that are hawl to fit into the latter system. Pnvote 
property and daveiy, for example, he makM no 
attopt to explain as in accord natnra Ja ■ 
Community of goods and liberty are ^ J 
of aU ft. .uftorities, aod ^ 


o' "“at 

»II,Tiij,4- . in Hi *»“-**■ 

« This distin 
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from nature ; those of the law of nations are merd.^ 
the concuTrent judgments of all or nearly all peoples. 
The former are divine in ori^n ; the latter are human. 
To disobey the former is wrong always and every- 
where ; to disobey the latter is wrong only when and 
where they have been incorporated in the institutions 
of the land. 

This insistence on the distinction between ius gear 
ftumandiius naiburcik was an important element in the 
opposition of the theological to the rationalistic school 
of jurisprudence at thiH time. In tiie latter the ten- 
dency was strong to identify the two bodies of law, 
giving to morality a basis merely in the common 
experience and judgment of mankind. But more 
significant for the history of political theories is the 
contribution of this idea of the ms gentium to the 
development of the already riring science of interna' 
tional law. Suarez’s elucidation of the content of tiie 
tus genHum expresses very clearly the substance of the 
new body of principles. In it he includes those rational 
practices that have arisen out of tiie inherent imity of 
mankind that makes itself felt amid all the diversity 
of states and peoples.^ Here belong the regulation of 
commerce and other forms of intercourse between 
states, the formalities of war and peace, all manner 
of treaties, etc. Though dining characteristically to 
the ancient dogma that the state is the "perfect” 
community, Suarez nevertheless declares, with earnest 

1 Hnmamim gemu, qnantnmTis in rarios populos at tegna diTisnm, 
SBinper habet aliqnam nnitatom non aolnm apeoifieani sad atiam qnad 
pditicam et moralem. — 1^ zix, 5. 
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inconsistency, that no state is so j 
fwe from the need of intercourse 
and from this fact has arisen — tin 


; as to be 
with other states; 


however, and not from nature— the conditions which 
are the basis of international Jaw. 


5 . Suarez on Government 

The theory of natwal law embodies the doctrine of 
Suarez as to the foundation of politics in theological 
and ethical dogmas. The snperstractare of his po- 
litical theory is reared in his discussion of positive 
human law.* In the power to enact law, which 
includes all the lesser powers of jurisdiction and 
administration, he sees the essential principle of all 
political institutions, and his demonstration of the 
existence and rationalily of this power not only 
embodies the doctrine familiar to scholastic joris* 
prudence, but also manifosts the influence of the 
conditions which produced Bodin’s theory of sove^ 
eignty and of monarchy. 

The initial question is as to the power of man to 
prescribe rules of conduct — laws — to man.’ If all 
Tp pn are by nature free, how shall one have authority 
over another 7 Suarez answers, with Aristotle and 
Aquinas, that roan is a social being, that life in 
sociely is “natural" to him; but social life (com- 


» Tbonffh in Snwws’s theoiy bU Ibtt fa essentfally “po^tiw, w. 
nt by tbs iriU o£ b anperior, ha admits, newrtheles*, tfte dfatjnetion 
betimn that which 

tom, BDd that which fa immediately prescribed by a defimte hemp 

whether divine or human. . , j nr ; 

» Utnim sit in hominibue potestss ad leges fei«nd». - ui. 
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mmiiaa) necessarily implies some regulating power, 
a n<l power must be in human hands, because it 
is not " natural ” for men to be governed politically 
by angels or by God directly.* The doctrine of 
Augustine and Gregory the Great, that human gov- 
ernment was introduced on account of sin, Suarez 
thinks can be true only as to coercive and not as to 
directive power; for eveiy community, even that of 
the angels, exhibits a gradation of its members, 
at least in respect to dignity and influence, and this 
gradation involves the relation of superior and in- 
ferior. 

Assuming, then, that human governmental power 
is rational, in whom is it naturally vested? Not, 
Suarez answers,* in any single man, for the reason 
that all men are equidly free; not even, as some 
one might suggest, in Adam and his descendants 
by primogeniture;* for God conferred upon Adam 
merdy domestic, and in no sense political, authority. 
The only depositary of the supreme power that has 
a basis in natural right is the whole community, not 
any individual whatever. For a state is not a mere 
aggregation of human beings without order and with- 
out phyrical or moral unity, but a group of men 
constituted, either by special act of will or by gen- 
eral consent, into a social body for a common polit- 
ical end, and possessing tiius a moral unity that 


* Qaia homines natnrsliter non gobemiantnr politice per angelos 
neqne immediate per Deum ipsum.— UL i, 6. 

* 111 , 11 . 

* Suarez here anticipates atheory later made prominent by Filmer 
See infin, chap, vii, aeo. 7. 
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nece^arily impKes a regulating authority. Such a 
society without some general controlling power is 
logicaUy inconceivable;* and as such power is in no 
specific individual, it must necessarily be in the whole 


in 


Here we 

a form almost identical j^ilosophically with that later 
set forth by Rousseau. It is the full fruition of the 
seeds embodied in the familiar dicta of RnmuT^ jnris- 
prudence, that all men are by nature free and equal, 
and that the people are the source of law. But 
Suarez follows the RomsiU influence still &rther and 
provides for the nullification in practice of the popular 
sovereignty that he has set up in theory. Looking 
at the supreme power as primarily the power to 
enact law, he can very easily endow the people wifii 
facilities for divesting themselves of their treasure. 
Ab the supreme power of the community had its 
source in the consent of men to Imm a society, so it 
may be alienated by a like act of will.’ Thns Snarez 
opens the way for his demonstration of the familiar 
ecclesiastical dogma, that while monarchic govern- 
ment is on the whole the best, ihe monarch's power 
is in all cases derivable, not from any divine grant, 
but from the consent of the people.’ Once given, 
however, this consent binds the givers to subjection 
indefinitely, save in case of injustice and tyranny. 

1 iratanli laHoni ispngaat, itd congtegafanem hamaw m, q«» 
per modam nnina eoiporia polittci naiatar, at aon ^ 
poteatatem coBuunnem cai aiagali da coaiajaaitale para* to 

'■’Sis. 
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The further devdopment of this doctrine, whereby 
the intervention of the Pope for the coixectdon of 
secular acts endangering souls is duly justified, it is 
not necessary for us to follow. Suarez presents 
merely the long familiar dogmas of ecclesiastical 
jurisdiction and papal supremacy which were now 
being so vigorously revived in the interest of the old 
church. Like Bellarmin, Suarez explicitly denies to 
the Pope all direct power in political affiiirs outside 
of his own temporal dominions, but only to empha- 
size the indirect power through which the supreme 
interests of religion aje to be conserved.* 

In the detailed exposition of ultimate lawihaking 
authority {potealas condmdi leges cmles) Suarez 
rounds out a conception that is closely analogous to 
sovereignty in Bodin’s theory? and like Bodin, more- 
over, Suarez, while fully recognizing the legitimacy 
of popular and aristocratic govermnents, in which the 
supreme power is exercased by the whole or a part of 
the people in whom it naturally inheres, is chiefly 
mterested in the monarchic form and tends often to 
confound prince and legislator. His ideal is the 
absolute monarchy of the times, and his illustrations, 
so far as he makes appeal to contemporaneous condi- 
tions, are drawn chiefly from Spain. As e:q>li(ntly 
as Bodin he denies the character of law to the enact- 
ments of subordinate princes, provinces a-ud cities, 
and ascribes it exclusivdy to the commands of those 
who have no temporal superior.* Ag ain , like Bodin, 
he finds a limit to the supreme power, not only 

▼OMJ,— 6 
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l^g on liu consenaml flleoijas to tha cona«la- 
faon of a supreme legislator, more logically finds the 
iimit in the fbmand condition under which the trans- 
fer of power was made by the community.* There is, 
he says, a virtual contract between prince and people, 
through which the character of the grant is determined, 
and the terms of this contract may be expressed either 
in written documents, or in the custom of the land. 
This explanation is much more satisfaotoiy flinn 
Bodin’s, though it places Suarez fully in line with the 
contract theorists of the anti-monarchic school, with 
whose spirit and methods he manifests in general 
little sympathy. 

The restrictions placed upon human legislation by 
divine and natural law find, of course, elaborate expo- 
sition in Suarez. Primarily, here, he follows Aqumns 
in recognizing that political sovereignty is indepen- 
dent of the faith or private character of a prince,* and 
that the laws of an infidel or an immoral sovereign 
are prima fade binding upon all his subjects. A 
valid ground for disobedience is to be found, not in 
the quality of the legislator, but in that of the law. 


> Sinira, p. 101. , 

* . . . Sequitor . . . eM«m in princip# supremo csw nsne pow 
tatem eo modo, et sub eo condilione, sub quo duta est ct Inwbt* pir 
eominnuitotem. . . . Quin hmc cst yeluK 
communitstem et piincipem, et idoo pototos leccpta n 
fflodum domtionis Tel couTentlonis.— Ill, ix, 2. 

■HI, X. 
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A civil statute that contravenes natural justice is 
ijpso facto void ; for in the hierarchy of the ^ws the 
precepts of nature are higher both in source and 
in efEeot than those of any merely human power.* 
The great end of political action is to make men 
good, and to this end the lesser utilities of social life 
must be subordinated. Against the doctrine, which 
he ascribes to Machiavelli,* that the chief end of civil 
legislation is to preserve and augment the power of 
the state, and that whatever conduces to this end is 
justified irrespective of its moral quality, Suarez 
enters an emphatic protest.” The utmost that is pos- 
sible in dvil law is in some extreme cases to permit, 
but never to enjoin, what is wrong.* 

Of all the great array of concrete and special topics 
which are considered by Suarez in his discussion of 
dvH law, a brief reference to a single one will throw 
much light on the general trend of his philosophy. 
The question of taxation (^ri&ujum) was, in his day, a 
question of burning importance, and was closely in- 
volved in the whole theory of the absolute monarchy. 
When the feudal revenues of the chief European 
kings had become hopelessly inadequate to the de- 
mands of the imperial policies that characterized the 
times, and no satisfactory system had been evolved to 


* Cain eigo Isx natonlu rit lex Dei ... non potest lex oivilis 
contra illam ptasralere ; debet ei^ ease de re honesta sea eoneentanea 
rationi natarali, alias lex non erit—m, xii, 1 . 

*lll,xii,2. 

* “ . . . omnino falsa et erronea est.” 

* Leges ergo aiviles non pneeipiunt iniqna} interdnm vero pe^ 
mittont ant toterant ad maiora malantanda. — HI, xS, 6. 
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supplement the deficiencies, questions of fitiann^ a» 
sumed great prominence in political debate. In the 
early seventeenth century Spain had already entered 
upon her decadence, largely because of defects in 
her financial system, and England was just at the 
banning of that struggle over taxation which was 
soon to bring revolution. It was natural, then, that 
legislation respecting revenue should engage the at* 
tention of a philosopher like Suarez. 

The abstract principle that the imposition of taxes 
must be conformed to the canons of justice he estab- 
lishes with his usual dry formalism. Of more partic- 
ular interest to us is his examination of the question, 


whether the consent of the subjects is essential 
to the justice of a tax.* This seems a somewhat 
modem toinc for so medimval a work as that of Sna- 
re^ but the immediate source of the debate was the 
existence of a Spanish law requiring that no new tax 
should be imposed except with the previous summons 
and consent of the realm {nisipiuB cmmcato ngm 
et mis consmimmm), and the contention of som 
that this provision embodied, not merely a 

M »>* - -r m 

uw SuMM •tstesfluBclBjm only to , 

Zm bo g-Bd 

tloMTersBOSsaiitdallo jmtKo m tosaboB. 

I find neilber fa oommon, cwm or 
opinion . . • I -„tl,ors • and therefore I 

dril law, BOr fa too J „t Mtand 

a„ rot tiifak »»* '‘J?“*“,!!r^enHallyovil 

lieht.” There is nothing, he argu , 

® ’ iVixviL 
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in the possession by a prince of power to impose 
just taxes at his discretion. Moreover, the general 
consent by which the sovereignty was vested in a 
m op a mh covers the special authorization to raise 
revenue just as it does that to declare war, to build 
roads and bridges, etc. li a state is really monarchic, 
full power to raise money must be in the monarch, 
a.Tiii any participation by the subjects can be only the 
result of a benevolent concesrion by him. 

This attitude of Suarez is entirely characteristic of 
the theological Catholic jurists, whose preoccupation 
was, in their doctrine of popular sovereignty, much 
mare to secure a ground for the subjection of mon- 
atchs to the moral and spiritual dominion of the 
ecclesiastical power than to promote popular demon- 
strations against the political autocracy of the kings. 

6 . Campan^ 

To complete the notice of the political doctrine 
that prevailed in the ranks of good Catholics, some 
attention may be given to a philosopher who stood 
entirely alone in his time, and whose i^stem is indeed 
unique among the phSosophers of all time. Thomas 
Campanella (1568—1639) was a Dominican friar of 
southern Italy. Intelleotually he was wholly out of 
relation to the normal spirit of his order, and found 
satisfaction in the ideas that had spread through 
Europe as the particular characteristics of the Renais- 
sance. The general system of philosophy which he 
formulated was of a strongly mat erialis tic type, with 
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liaidlj concealed leanings tovrard pantheism.’ But 
with all the rationalism and materialism winch per- 
meated his thought, he never de\dated from the pro- 
fession of the strictest regard for the creed and 
practice of the Cathohe dinrch. The unique cha> 
aoter of his system appeared in this close union of 
Tna-fprialiam with a narrow Christian theology. Cam- 


panella insisted always on a synthesis of philosophy 
and theology that had a particularly novel and gro- 
tesque effect in his treatment of politics. 

The political doctrine presented in his ^temalic 
philosophy* is a rather confused collection of dogmas, 
many unexceptionable in clarity and practical worth, 
many vague and mystical, representing a vein that 
runs through all his thought. What is most ditoc- 
tive and striking in his pMcs may he found bes , 

however, in his Utopsn work, m 

to fibfis). This is in literaiy form a descnption 

an hitherto unknown commonrroalth ^ 


mena ot eacn wuiu • „ 

1S« to 
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the conception of social organization ; and third, the 
conception of papal autocracy as the ideal of political 
organization and government. 

The City of Sol is represented as an absolute 
monarchy whose ruler is designated as Sol. This 
chief of the state is named for life by a college of 
magistrates, who combine, as does the chief himself, 
both political and religious functions in their official 
character. It needs, of course, no great penetration 
to discern that Sol's election, tenure and duties are 
precisely those of the Roman pontiff, according to the 
views of the extremist supporters of the papacy. 
For his chief ministers Sol has the three, “ Fotentia,” 
“Prudentia,” and “Amor.” The first is in charge 
of all that pertains to war, diplomacy and whatever 
requires the application of physical force ; the second 
superintends public instruction, the fine arts and 
public works ,* the third has in charge all that per* 
tains to the perpetuation, preservation and physical 
improvement of the people. This administrative or- 
ganization is merely an application of Campanella’s 
metaphysics. Besides this system of magistrates, the 
constitution provides for two assemblies, one consist- 
ing of only the magistrates, who are of course at the 
same time priests, and tiie other including 'all the 
people. The first of these assemblies possesses all 
authority in legislation and in appointments to office; 
the second is limited substantially to passing on 
questions of peace and war. 

While this scheme of constitutional organization 
expresses the general philosophy of Gampanella 
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his theory as to the mdissolable union of secular and 
rdigious functions, his scheme of social organization 
and action follows very closely the projects of Plato 
and Sir Thomas More. Campanella recognizes abso* 
lutely no family institution and no individual prop- 
erty. The life of the citizens is lived in common and 
they eat at common tables, although the grades of food 
vary according to the merit of the different classes of 
people. lake Plato, Campanella recognizes three of 
these classes, though the three do not correspond 
strictly to those of Plato, Ae middle dass having for 
its characteristic the modmm. function of indnsttj 
rather the ancient function of military activity. 
The assignment of citizens to thdr respective classes 
is provided for as in Plato; that is, the priest-magis- 
trates, which correspond to Plato’s philosophe^>gua^ 
dians, are able through the strict supervision of the 
whole life of the citizens to detennine with perfect 
certainty in what dass each member of the state 
properly belongs. 
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HTTGO GBOTIUB 

1. FroteataM Premraora of Qrot^ 

Twelve years after the publication of Suarez’s Da 
Legibua there appeared at Paris a treatise which, 
though BO more learned or logical t han that of the 
Spaniard and little different from it in many of its 
conclusions, was destined to have an enormously 
greater influence on the devdopment of juristic and 
political theory. This was the famous work of Gro- 
tius on The Lcevo of War and Peace. To the great 
Dutch jinist and his work has been attributed by 
general consent the foundation of the srience of inter- 
national law, in which is to be found the perfect 
fruit of the doctrine of the law of nature. Without 
detracting from the just fame of Grotius, it is neces- 
sary for the careful student to point out the currents 
that were manifesting themselyes in various philosoph- 
ical channels before he wrote and that set straight 
toward the system which he presented. 

In the preceding chapter we have seen how exten- 
Mvely the law of nature and the law of nations were 
developed by the Catholic jurists. The substance of 
their doctrine was entirely in line with tbnf. of Gro- 
tius, both in general scope and in much of the detail. 
They wrought over the material transmitted by the 
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mefiffival doctors of theology and presented it with 
all the pmphernalia of scholasticism and with the 
sanction of the Homan church. But to a veiy W 
and very intelligent prt of the European public at this 
tune scholasticism and all its works were becoming 
intensely distasteful, both through religions and 
through humanistic infiuences. Where this was the 
case the jurisprudence and incidental politics of the 
Spanish school could get no hearing and could pro- 
duce no effectk If any development of natural or 
international law was forthcoming, it would hare 
to be through philosophy that bore the impress of 
Protestantism or of humanism or of both. Giotius 
happily combined the requisite qualifications in both 
respects and received the gloiy that was the just 
reward of the combination. But before his day there 
were jurists who failed of securing this gloiy, not 
because they failed to detect and set forth the same 
principles which won distinction for him, but because 
their Protestantism was much more conspicuous tlian 
their humanism and because the bias and method 
of their theological training set almost as impassable 
a barrier to the spread of their influence as that which 
hedged in the Catholic philosophers.’ 

The particular line followed by these Protestant 
jurists in their treatment of the law of nature was 
that marked out by Melamhthon,* to whom they all 

« The Erotestant preonwow ot G»«m are treated in Kallenb^, 
ep. eit, cap. tS; AWheUang ir of this work contains abridged reFi“" 
of the toeatiaes of three littleknown jnrists who wrote on tM «» 
nalura, Oldendoip, Hemming and 'WiBkler. 

* Sajira, p. 10- 
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ref@rred with reverence. The content of the law of 
nature is to be found, they held, in right reason, 
supplemented and directed by the explidt injunctionB 
of God in the Decalogue. The precise relation between 
the divine and the purely human elements in this 
law constituted a fundamental problem for the phi- 
losophers, who traced out with much elaboration the 
steps by which all the social virtues were dedudble 
from the revealed commands of God.^ The law of 
nature received at their hands the form of a pretty 
well defined code and thus gained much in concreteness 
and in assimilatibn to their general conceptions of law. 
Winkler, whose work* makes a perfect transition 
from Melanchthon to Grotins, enumerates twenty-one 
articles in which the law of nature is comprehended 
and on which the natural lights of men (wm rvaivau- 
Ua) are based. His list includes the precepts of revei> 
ence for God and other religious duties, of self-respect 
and love of the human kind, of all the common fam- 
ily and social virtues, and of such political virtues as 
love of country, recognition of liberty and equality, 
and "liberality or communily of goods” (liberdlitas 
seu <mn,munio hmorum). Here appears very clearly 
that confusion of the moral virtues with legal rights 
whi<di was to figure so prominently in the later theo- 

* Cf. Oldendoip, \rlio trecea most of l^e excellencies of tlhe Boman 
law to the Twdve Tables, which he sajs were taken over from the 
Greeks who in tnin had deriyed their principles from the Hebrews 
and thus through the Decalogue from God direct. Ealtenbom, op. 
tiu, Ahth. D, p. 25. 

* Prinapiorwn Imi$ Zibri V; Kaltenhom, toe. eit., eq». pp. 46 
e( teg. 
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m Of natmal l»w and to play so large a part in the 
re^lutary movements of the next two centuries 
But^e Piotestant jurists distinguish as carefully 
as the OatholMs between t«s natanc and ius gentium. 
Ihe list of natural rights just given is in the field 
of what W^er calls ius nafurcs pms, which is 
entirely distinct from m nabira posterius, or im ym- 
imm. Natural rights are eternal and immutable— 
not to be changed even by God himself.' But the rules 
of ws qenMxm. are of human and not of divine origin. 
They became necessary because of the transgression 
of Adam. Prior to that, as Winkler explains, the ius 
tiatura prws was suflScient and men lived under it 
without confiict, but after the division of families and 
races, subsequent to the fall, a body of rules became 
necessary in order to regulate the relations between 
these, and thus arose m genimm. The end of ius 
gmtxm. is to protect and maintain m natum. On 
this purpose are based all the principles and practices 
that have arisen among nations in connection with 
war. This conception of ius gentium, which appean 
with the utmost distinctness in Winkler, illustrates 
particularly well the tendency, which through and 
after Grotins became predominant to designate by 
ius genimm, not the rales of private law oonnnon to 
all or many nation^ but rather the rules of public 
law by which the relations between nations were 


Without dwelling further on the work of the ftol- 

> lots jiatttralia ewe wtetna, iraBintabUia, adeo ut n« a Deo motari 
poMtoti enm rint Dew ipse—Winklcr, <p. rft. Lib. Hr. eop wi. 
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estant piecuraors of Grotitts, it is evident that theix 
philosophy was in substantial accord with that of the 
Catholics so far as general tendencies were concerned. 
The two bodies of thinkers, though following meth- 
ods that were materially different, reached prac- 
tically the same results. European jurisprudence as 
a whole was in the fifteenth and early sixteenth cen- 
turies moving toward an extensive readjustment of 
the lines on which both public and private morality 
were henceforth to be tested and developed. Objec- 
tive conditions, both material and intellectual, were 
in 1625 favorable for a decisive revelation of this 
movement and for an effective appeal in its behalf, 
and the man was at hand who was as well as possible 
qualified to make both revelation and appeal. 

2. The Generd Conditions of his Work 

The profound impression made on the contempo- 
raries of Grotius by his treatise on The Law of War 
and Feaee^ and its continuing influence on the publi- 
cists of succeeding generations are commonplaces of 
literary history. What factors contributed to produce 
these effects are not altogether apparent to the modem 
reader of the volumes, and must be sought to a con- 
siderable extent in conditions external to the work in 
itsell 

In the first place the personality of Grotius insured 
for whatever he wrote an extraordinary respect from 

^ Be /lire Belli ae Paeii L&ri Tree, I have need the text and 
^dged tranelation of WheveU, Cambridge Univerrily Press, 1868 . 
Tbe tnnslation ia not alTreys trustworthy and must be used with 
oautioiia 
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the men of his own time. From infancy almost he 
had been a noted personage in the learned circles of 
northern Ehuope. Bom of an aristocratic Dutch 
&mily at Delft, in 1583, and enjoying all the advan- 
tages of most careful training, he became noted in 
early childhood as an intellectual prodigy. At eight 
years of age his Latin verses attracted attention out- 
side of his own family; at twelve a Greek ode of 
Pindaric quality in honour of the Prince of Orange 
won plaudits from the most erudite of a time when 
classical erudition was almost a fad; and at fourteen 


he crowned a university career at Leyden, under the 
guidance of the great Scaliger, with astonishing dem- 
onstrations of proficiency in mathematics, philoso- 
phy and jurisprudence. The way to distinction in 
scholarship and in pubKo life lay clear before him as 
he matured, and he assumed quickly a place that 
proved his precocity to have been based on no evanes- 
cent mental endowment. Editions and translations 
of obscure works of antiquity, with a considerable list 
of Latin odes and tragedies, preserved and enhanced 
his reputation as a dassicist, while an early recopn^d 
at tte Dateh tar, togalhat bj. 

Lted wk an » 

jjlxrim) Md other rtodies m puhbo >*’'> 

^eM.jariet. At thirtythree, after bold 
jedidal ead diplomaae poete, he b^m 'b 

jri™.fta«re^er (Graad^^«*0);' 

West Friesland and . , . ,jj jicscn- 
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{he olo g «<*-a-^ disputes between. Gomarists and Arminians 
n-nil the economic and political antagonisms between 
the commKTcial aristocracy, headed by John of Olden- 
Bameveldt, and the agricnltnral and industrial masses, 
to whom Maimce of Nassau looked for support. 
Grotius, RbftriTig the defeat that cost Olden-Bameveldt 
his life, was sentenced to praipetusl imprisonment, but 
soon succeeded in escaping to S^rance. There, under 
the patronage of Louis XIU, he resumed his literary 
career, and there he produced, in 1625, his greatest 
work. The misfortunes which brought him to France 
served no less than the prosperity of his eariier li& in 
Holland to attract attention to his writings. His 
favour with royalty in France was not destined to con- 
tinue long. With Ridielieu he could find no modm 
vivendi, and accordingly he accepted an invitation 
of the Swedish court, where the enlightened Ozen- 
stiema gladly welcomed him. As Swedish ambas- 
sador Grotius returned to Paris, and served there for 
nine years, till 1644, the year preceding his death. 

Besides the fact of his remarkable intellectual per- 
sonality, the general spirit of theological liberalism 
that pen'aded all the works of Grotius appealed to a 
large and now rapidly growing body of thinkers and 
secured a respect for his opinions that was not neces- 
sarily based on their intrinsic soundness. That he 
was a devout Christian there can be no doubt what- 
ever, or that he was wholly free from the narrowness 


and intolerance that, in the heat of the century-long 
conflict precipitated by Luther, had necessarily come 
to chsiacterize Catholic and Protestant combatants 
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-bat ™ ^ ae 

showed nothing of that spiteM spirit in which 
we.* eonen^ fto ^ of the Jesl on .he“ 
ha^ and of the Calninist and Lutheran theologians 

m^oaer. The age of raaonajism was in fact at 

Hand, and Grotius, however nnwiDingly, promoted its 
conmg. It was not his learned and ponderous dis- 
quisitiona on theological themes that won the venera- 
tion of his public, but his groping after a standard of 
moral and political conduct that should avail for all 
times and all peoples, regardless of the particular 
religious creed of the Christian. 

The need for such a standard was emphasized to all 
reflecting spirits by the trend of political movements 
in Ihirope in the early jart of the seventeenth century. 
Though in several countries civil dissension based on 
the differences between Catholic and Protestant still 


continued in forms more or less intense, the religious 
element in the controversies tended steadily to become 
insignificant as compared with purely secular issues. 
Even in Germany, where the Thirty Tears’ War broke 
out in 1618 on a religions quarrel, the development 
of the struggle brought soon into the foreground the 
political and dynastic controversies of the leading 
princes, and from the devastation of all central 
Europe was derived little more than the full con- 
sciousness, certainly not a settlement, of the fateful 
rivalry of Hapsburg and Bourbon. The whole hfetoiy 
> Supra, p. 83. 
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of the rdigious wars was evidence that the Christian 
precepts of charity and men^ had no power to miti- 
gate ttie horrors of war between those who difEered 
as to the manner of worshipping Christ, and tiie early 
years of the Thirty Tears' War afEorded a renewed 
demonstration of this fact. It was this that suggested 
to Grotius, whose nature was peculiarly mild and hu- 
mane, the importance of grouping into a system the 
hitherto but little considered principles by which war 
could be rationalized and even Christianized. In his 
Introduction to The Law of War and JPeace he says : 

I saw prevailing throughout the Christian world a license 
in mak i ng war of which even barbarous nations would have 
been ashamed; recourse being bad to arms for slight reasons 
or no reason ; and when arms were once taken up, all rever- 
ence for divine and human law was thrown away, just as if men 
were thenceforth authoiued to commit all crimes without 
restraint.^ 

About this central purpose of defining the rights 
of war were readily shaped the various other ele- 
ments, suggested by his juristic training and his 
diplomatic experience, which made his work an intro- 
duction to the newest branch of public law. For the 
foundation of his system he had to reshape the con- 
ceptions of ms naiurcde and vus ffenimm, as alone 
embodying legal rules of universal validity. In the 
development of the system he had to determine with 
precision who could properly be a party to a public 
war, that is, in whom was vested the sovereign power 
in a state ; what were the grounds and the formalities 

> Prolegomena, sec. 28, Whcwdl's jraTmlntion. 

VOL. II. M 
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whMi . oondi&n »f ™ cam. hte eiW«e, 
what were ths fcnnsMiee and Hu beta ibonid, 
wmA a condition of peace was restored. Thus his 
wk mvolyed vital questions of ethics and politics as 
weH as the particular problems of international lair, 
and the just fame which attached to him as thefonnder 
of the lattm scienca gave by attraction a greatly on- 
hanced weight to his less distinctive doctrines in the 
former fields. He became a venerated authority to a 
whole school of political philosophers, whose theories, 
following what was an accidental rather than an es* 
sentaal feature of his work, systematically relegated 
politics proper to the position of an addendum to a 
broader science— the law of nature and of natioM.’ 

A final element in the reputation and inflnence of 
Grotius’s work is doubtiess to be found in his style 
and method. He illustrates in these respects the 
best and the worst featines of the reaction against 
scholastimsm. On the one hand, the philosophical 
jargon and the endless more or less empty logical 
refinements nnder which any demtion from autho^ 
ity was concealed by the later mediserals find no 
place in his work. His enunciation of principles is 
dear, stcai^tforward and concise, and appeals to the 
intelligence of the untrained as well as of the trained 


1 Item PnfeDdorf thwogh » long seriw of philosophct* ttc robns 
nreSw Trhieli polWcal theoij- tw foand De ^ iVahmr 
GenSwtt. The Geimam after escaping throngh the Kantian 
meat ftom the domination of the old Latin forma presei^rf tta jpm. 
of the ancient system by their trorfca on iVoJ»i^.f ; 
nntil qnita recently economies, politics and ethics «« ^ 
in the qibere of certo wdreia^ chairs of “ uatnial lair. 
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reader. Nothing could be put more effectively than 
the justification and first principles of his system as 
they stand in the Prolegomena. It is the strength 
and simplicity of his style that has preserved the work 
of Griotius in the esteem of generations down to the 
present day. To his contemporaries, however, an 
effective appeal was made by a device which has in 
later days become repulsive, namely, a prodigious 
Tnasa of quotations, more or less accurate and more 
or less pertinent, from ancient authors, — “ philoso- 
phers, historians, poets and orators,” — sustaining and 
ffhistraiing, presumedly, the doctrines which he is setp 
ring iorth. His assumption that the content of natural 
law is to be gathered in part from the opinions of 
such men affords a plausible ground for the incorpo- 
ration of all this matter; but to the modem mind it 
seems like a barren display of learning; not more 
useful, save as an evidence of a transformation in 
taste, than the elaborate citations from obscure saints, 
jurists and theologians which burden the pages of the 
Schoolmen.* 

The most influential and characteristic principles 
in the philosophy of Grotius, so &r as it touches 
political theory, may be grouped under the three 
heads, the law of nature, the law of nations, and 
sovereignty and government; under these three 
heads, therefore, we may now proceed to consider 
them. 

* Row little is lost to the power of the Law of War and Peace h; 
the omission of these quotations, xaaj be judged from Whewdl’s 
abridged tiauslation. 
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3. Zidia of l^ataro 

amopHoa ^ trataeat of tbe ha of 
aateo eirtody ao feataiK (hot M aot ataadr 
appeared in the systems of other phaosophere. He 
presented a far less profound and exhaustive dh- 
cussion of the sulqeet than that of Suarez, for in- 
stance. But, on the othm- hand, the spirit and method 
of the Dutch jurist ivere far better calculated to 
make faritM the practical application of the themr. 
His point of -view was more that of pagan antiquity 
than of later philosophy — of CScero rather than 
Aqmnas; Hence, though he failed to solve the ulti- 
mate prohlems of metaphysics and logic which were 
revealed the subtlety of the Scholastics, he suc- 


ceeded in formulatang a moral and political doctrine 
that admirably satisfied the demand of enlightened 
minds to whom the theological system had become 
distasteful. 


A suggestion of Grtotius’s general tendency is dis- 
cernible in his employment of ius nafuraUtatber than 
lex naiuralis to designate the law of nature. All the 
effort which Suarez ei^euded in proving that this 
law was statutoiy — a command of God, conforming 
in all respects to the most rigid conception of lez — 
was ignored by Grotius. Conceding that natural 
law and rights, like all human relations, might be 
regarded as willed by the Creator,’ Grotins looked 
upon the system, however, as primarily and imme- 
diately a product of human reason rather than of 


1 Pxolegomeita, IS. 
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any ttiU. He recuired to an ancient conception in 
classifying all law as (1) natilral and (2) volitional 
{ius vohmtarium^), and lie treated the terms as ex- 
diisive of each other. In the former, reason was the 
characteristic element ; in the latter, will : but obli- 
gation attached no more strictly to the one than to 
the other. Grotius chose deliberately the former 
species of law as the field of his investigations and 
looked to the cultivation of this field as the noblest 
work of jurisprudence.* 

The law of nature he defines as ^‘the dictate of 
right reason, indicating that any act, from its agree- 
ment or disagreement with the rational nature, has 
in it moral turpitude or moral necessity.”* Acts 
felling within this category are right or wrong per se, 
and are thus distinguished from those acts which 
become right or wrong because expressly commanded 
or forbidden by human or divine authority. This 
natural law is absolutely immutable, so that it cannot 
be changed by God himself.* That the Almighty 
should make right that which is by virtue of reason 
wrong, is as inconceivable as that he should maTro 
twice two something other than four. In the fact 
that man is endowed with, the power of reason lies 
the due to an infallible moral guide. This is the 

* The term commoDlj used by preceding philosqpbeis ■was ccis 
pMiSeuffl. 

* Prolegomena, 81, 82. 

* Ius naturale est diotatum recta rataonie, indieana aetni alioni, ex 

eins eonvenientia aut diseonTenientia cum ipsa natoza rationali 
moralem tnqiitndinem aut neoessHatem moralem. I, i, 10, 1. 

* Est autem ius naturale adeo immutabile ut no a Deo quidem 
mutaii queat. — I, i, lo, 6. 



166 


POUTICAl, TBSOBIES 


guide men even if there were no God, or if he had 
uo intei^t m mortal af6un(.« That God has in fact 
bestowed aievelation of his will upon certain men, 
does not place these above others so for as natural 
reason is concerned. Pagans, infidels and atheists 
are thus aP enabled to stand on the platform con- 
structed by Grotius. Tet the philosopher is himself, 
as already stated, a devout Christian and this his 


The dissociation of natural law £com Bevelation, 
and especially the assertions, just referred to, as to its 
independence of God's will, drew upon Grotius the 
lively ire of the narrower theologians of all secht 
and on the other hand gave great stimulus to the 
rationalizing spirit of the times. Despite his tho^ 
oughly religious and Christian attitude, his ethical 
philosophy was, in feet, essentially that which was 
developed by Plato, the Stoics and Cicero. He was 
wholly aware of the broad underlying trend of his 
system. In the Introduction to his work he dwells 
upon this subject at length, declaring his purpose 
to establish a new science on that foundation of 
rights and justice which is to be discovered, not 
in the fluctuating dictates of local or tempoiaiy 
expediency, but in the essential, universal and un- 
changeable quality of human nature. His primary 

* ProIegomenB, U. 
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assumption is Aristotle’s, that man is a political oi 
social being, irresistibly impelled to live in inter- 
course with his kind. The power to reason — to 
generalize — is also inherent in human nature, dis* 
tinguidiing men from other animals. The test of 
rightness in human conduct, therefore, is rational 
conformity to the needs of social existence. No in- 
dividual and no nation can predicate moral excellence 
of that conduct which conduces merely to an imme- 
diate and individual advantage. Self-interest, regard- 
less of the interest of other men, is no rational 
criterion of tight and wrong, just and unjust. Society 
— humanity — would be impossible under such a 
standard. The prescriptions of a wider code are 
inevitably implied in the existence of the race, and 
whatever reason shows to belong to that code is the 
content of natural law. 

Grotius thus places himself solidly in opposition to 
the doctrine of which he takes Cameades as the 
ancient mouthpiece and of which Hobbes was within a 
few years to become so powerful a champion, that all 
law, justice and rights have their ultimate source in 
utility or expediency. Of dvil laws and the rights 
based thereon — that is, ike law of any particular 
state — utility, he admits, may be the occasion; but 
the cause is to be found, proximately in the compact 
by virtue of which any particular state exists, and 
more remotely in the natural impulse that renders 
social life inevitable, ,and the rational inference from 
this, that compacts are not to be violated. Hu- 
man nature and reason, thus, constitute the original 
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fountain of all laws ; utility is accessory; men fonn 
and maintain societies because it is their nature to 
do so, whether it is to their interest or not, though the 
special character of thar social life is shaped by con- 
siderations in which interest and expediency play a 
large part.* Civil law, in other words, is immovably 
rooted in the law of nature. 

The plan and purpose of JJie Zato of War and 
Peace did not require an exhaustive treatment of 
natural law in all its aspects. Grotius aimed only to 


set forth the relation of this law to the purposes, 
methods and results of war. But even this restricted 
design brought under discuasion in fact substantially 
all the important topics of social and political ethics. 
He had to demonstrate that war was in accord with 
natural law, under the principle of self-presen-ation j * 
to determine the extent to which war by subjects 
against sovereigns was rational to define 
of private property in things and its mci en s, 
tte extent and incidents of rights over pemons, in- 
eluding the questions of government, n»amagc a 
» and he had, finally, to lay down the bra d 

On the bam of as o<moepli.m “ he 

topic, which he tad deri^ble ta 
pnjgeeded to daseify an je 
pMYMJed in the oondnol of W ^ toco- 

^ ,hioh ehonld r.ttah» e-a I— “ 


* ProIegoiMn*i 16 ef *«?■ 

• Lib. I, cap. iv. 


• Lib. I, cap- if > 

• Lib. Ill cap ii 

« mj Mim. 


• cap v* 
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That Grotius’s fixed and eternal law of nature 
embodies merdy his own personal ideal — wise and 
noble, indeed, but nevertheless purely subjective — of 
the principles which would conduce most to the hap- 
piness of mankind, is apparent from his own treat- 
ment of the sources and the classification of these 
principles. The basis of the ius naturm he places in 
notions which are so certain that no one can deny 
them without violence to his own nature — as clear 
to every Tnan as what he perceives by his senses.^ 
But it requires, as Grotius himsdf admits, a proper 
condition of the organs of sense, as well as other 
necessary prerequidtes, in order that knowledge given 
by the senses be not deceptive : hence not every man, 
but only the perfect or normal man, is immediately 
conscious of the truths of natural law, and the stand- 
ards of perfection or normality must be as diverse as 
individuals themselves. It is perhaps with some con- 
sciousness of the difficulty here that, in proving his 
doctrine as to the true rights of war and peace, Grotius 
resorts also to the opinions of philosophers and the 
testimony of historians.* A general harmony among 
the best minds of all times and places as to a given 
theory or practice must spring, he argues, from a 
cause of equal generality. This cause must be either 
that the accepted view is a necessary deduction from 

^ Trincipia enim eans iiiiia, d modo aniimun leote advertas, per ae 
patent atqne evidentia annt^ ferme ad modnm eorum qua senaibiiB 
aztemia perciinmiis; qni et bene conformatis semtiendi Inatm- 
mentas, et a cetera necessaiia adsint, non falinnt.— Prolegomena) 80. 

* He includes also poets and orators, bnt admits that the dicta of 
these dasses are empli^d chiefly for ornament. Prolegomena, 47. 
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the prmcipIeB of imture or tiiat it is the ddiberaie 
choice of all men. In the former case the view falls 
properly under the law of nature ; in the latter, under 
the law of nations (jus gadkiti)} The tendency to 
confuse these two distinct bodies of tus is censured 
by Ghotius;’ but the chief value of the distinction 
which he seeks so laboriously to maintain seems to lie 
in the facility it affords for sheltering his own opin- 
ions ntider the more dignified category of natural law. 
Thus of two institutions which have equally wide sup- 
port in the approval of philosophers and historians, 
the one which he regards as reasonable will be part 
of the immutable law d nature, while that which 


inferior position of mere ius geniiam. 

He provides, moreover, in the further explication 
of natural law itself, for great latitude in the admis- 
sion of contradictory principles within the concep- 


tion. Iws mtaraU is of two kinds, (1) pure [merumi 
and (2) peculiar to certain drcnmstances (pracyita 
gucs pro certo stalu simt naterolid). The 
characterizes the primitive state of nature, whic » 
assumed to have existed prior to 
and the latter characterizes the period of ftolcr 
development, though it precedes all mvil »• 
Thiongh this simple distinction* Grotms is 


»Protogoin8ii8,40. itonisn imperi*! 

• The tendency iws *s V So see Vcigt 

PoliM Theoriei, ^ 

/«, Nabirale, VoL I, PP- ** 

• Cf> n, viiii 1 2®- irith Giotin^ hat 

dirtSnotion i. by** “““^JirdoTm. 
be found in aU tmtfaes on natural Jair &<)« H 
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bring both community of goods and private property 
under the head of the law of nature, and in numerous 
other instances to justify as “natural" institutions 
as diverse essentially as barbarism and civilization. 
The hypothetical immutability of the ius naturaie 
loses, through this method, all power to restrict the 
subjective judgments of the philosopher. 

4. Law of Nations 

In the distinction just noticed between ius natm'ale 
and ius gentium Grotius stood on practically the 
same ground with Suarez.^ The latter had, more- 
over, indicated clearly enough that content for ius 
gentium which was the basis of international law. 
But Grotius, approaching tiie subject from the 
special standpoint of the warlike relations of nations 
to one another, proceeded in fact to develop far more 
fnlly than either Suarez or any other predecessor all 
the printiples of international relationahips, whether 
of war or of peace. Under the influence of his as.~ 
ample the meaning of ius genixum, soon became nar- 
rowed from “the law common to all or many 
nations ” to “ the law governing the intercourse 
between nations.” 

In early Boman usage the term ms gentium had 
applied to tiie institutions of private rather thn-Ti 
public law— to the customs in relation to property, 
contracts, marriage, cfc., that prevailed among peoples 
not included within Roman citizenship. When 
under the Rmpiie practically all these peoples be* 

^ Sypn, p. 140, 
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came Soman citizens and the dual system of lair 
became unided,' ins gentium survived as tlie designa* 
tion of an ideal hardly distmgnishable from w 
naturdk. Mediseval jurisprudence, however, found 
in the diversity of peoples and institutions in Europe 
conditions strongly suggestive of those under which 
ius geniinm had originally come into existence, and 
hence manifested a tendency to revert to the original 
meaning of the term. But at the same time, because 
the field of private rights was so entirely covered 
the prescriptions of divine and natural, canon and 
civil law, ius gentium was often conceived to apply 
particularly to the customs that characterized the 
intercourse of communities rather than of indi- 
Tiduals, and especiaUy of independent political com- 
munities. War was the preeminent featare of this 
intercourse in fact, and hence the practices of ^ 
became a prime element in the ius gentmi. Sch^ 
Ltic conc^tioM on this matter were largely 
S by rpassage compiled from tiie Koman jun^ 

BO defined ^ ^ 

from «» 

»ali tto mom teoh.^ ^ 

hortUiti*- Tim. dWnofor., horremr, « ) 
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ntofl'ns dosely observed by mediseval pbilosopby 
when the subject began to be discussed. Under the 
iTifli iPTip.ft of the conflicts between Christians and 
Saracens various religious and ethical aspects of 
warfare received attention from ecdesiastics and 
jurists in the thirteenth century, and were systemat- 
ically presented by Aquinas in his Summa Theo- 
logiea? These were combined, during the next two 
centuries, with a multitude of techmcal military 
topics in treatises on war which were written chiefly 
by Italians.* In the sixteenth century the great 
Spanish jurists, as we have seen,* continued the de- 
velopment of this subject from the traditional point 
of view, while Bodin,* in a broader philosophical 
spirit, sketched the outlines of the new science to 
which Grotius was to give an independent character. 
The immediate predecessor of Grotius, however, in 
the discussion of the law of war was Alberico Gentili, 
an Italian Protestant who became professor of law at 
Oxford.* To this jurist, among others, Grotius fuUy 
acknowledges his indebtedness;* and in fact the 

egtesrio in hostem vel pugns commiBsio; item signo dato receptio; 
item flagitii militaris disciplina si locus deseiator ; . . . item pnedsa 
deasio et pro personarum qaalitatibos et laboribus insta diTisio ac 
prinoipis portio. — JEtj/mologia, V, 8. Cf, Carlyle, Hintmy of Mtdia^ 
vat I’olitteal Thtory, p. 109. 

»n,2,40. 

s A concise account «£ these is giTun Holland in bis Stadia in 
InlemaHondl Law, p. 40 tt aq, Cf. NjB, Le DroU de la guerre et la 
prdeursetae de Grolitu. 

* Supra, p. 184. 

Cf. esp. JJe BepxdiSea, Lib. Y, cap. tI. 

* For particulars about Gentili sea Holland, Stadia in Jntsmofional 
Luts, p. 1 et «eg. 

■ Fiolegomena, 88. 



174 


POLITICAL THLOBIES 


Dutdi 'irriter had only to round out the sketch urliicb 
his predecessor had supplied. Gentiti (Latinized, 
Gentilis) dropped from the m MU all the purely 
militaiy topics that had appeared in the earlier 
treatises, and Grotius added to the residuum so large 
a mass of cognate topics as fairly to justify the 
identification of his work, though it still retained the 
title of iKS hdU, with the m genUtm as defined by 


Isidore.^ 

In Grotius’s classification the law of nations (ha 
geniiam) falls under the head of human and rofi- 
tional law (ius hmamm whintarmn). Its content is 
what has been accepted as obligatoiy by the consent 
of all or of many nations.* What is mduded under 
it is proved by constant usage and the testimony of 
the learned (tesfmonw periUrnm). The occasion for 
such a body of rights is the welfare of that aggregate 
which includes all or many nations, just as the ocw- 
sion for civil law is the welfare of the aggre^ e 
which consists of many individuals. No more m tb 
case of a nation than in the case of an ^narndnal «« 
regard for self-interest alone conduce to the h g - 
w^are.* Yet it is not in the inevitable berie t th^^ 
ensues, but in the natural impulse ^ 

Grotius places the ultimate 

to observe the law of nations. All mankmd, o 

tatis Vpostenim rwcindtt n.omment..-r«' c 
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least the great part of constitates a sodetj oi 
peoples for which the rale of a general law is indis- 
pensable.' 

Despite the effort of Grolius to discriminate be- 
tween the law of nature and the law of nations, his 
failure is dear from the outset, and becomes progree 
sively more obvious as his system is devdoped into 
its detaiL Theoretically, what is rationally consistent 
with human nature would be the criterion of the one, 
and what is in use among all nations the criterion of 
the other. But, as we have seen, the rationality of 
a precept is in last analysis a matter merely of the 
private judgment of the philosopher ; and similarly, 
in the case of the pactice of nations, sinoe uniformity 
and universality are not deemed discoverable,’ the 
usages which constitute the cus gentium must be 
those of the nations which in the judgment of the 
philosopher are worthy of respect and imitation. 
But not even all the practices of such nations are to 
be recognized as valid ita ; for Grotius takes pride in 
his distinction between those which create true rights 
and those which merely produce some external effect 
similar to that of true rights,* and also between those 
which are merely common to many peoples and those 
which are, in addition, essential to the bond of 
human sodety.* The net result of all this elasticity 

* Ceite et illk [noietBs] qwB genu bnmannm ant p<^loB com- 
idntee inter se ooUigat, inin indiget. — Prolegomena, 28. 

* Ezeept in some matteia irhiob Gntina ears belong to the bnr of 
natare, not of nationa " Viz nllnm ins repeiitor extra ins natniale 
■ . • omnibus gentibns eornmone.”—]^ i, t- 

* Prolegomena, il. • viii, 28. 
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and vagueness in the ultimate standards of both 
i^tural and international law is to obliterate all dis-, 
tinction between them and to justify tbe tendency/ 
TThich grew continually more manifest after Grotius,* 
to blend the two systems into one, resting upon no 
deeper an ultimate foundation than the opinions of 
publicists, among ivhom Grotius himself always held 
a first place. 

It is not within the scope of our study to follow 
out the doctrines of Grotius as to the details of the 
iu8 ffeniium. A few instances of his views may serve 
to illustrate some of the statements in the foregoing 
paragraphs. 

War is regarded by Grotius as just when it is 
undertaken in defence of person or property. The 
question tJien arises "whether the taking up of arms 
against a power which is developing so as to become 
dangerous, but has not yet become so, is permitted 
by iu8 gentium.' Grotius answers with a decided 
negative. Gentilis is equally emphatic in the af- 
firmative. In such a disagreement of authorities 
the real law of nations becomes difficult to deteiv 
mine; but certainly if the mere practice of nations, 
apart from any other criterion, were to decide, Gen- 
tilis would appear to be correct. Yet Grotius might 
fall back on his distinctions, and claim that peoples 
who had resorted to this practice were not the better 
kind of peoples, or that such usage belonged to lus 
gentium merim, and not to the species which is 
essential to the sociefy of nations. 

> n; i, 17. 
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This latter speraes is very hard to distinguish 
from some kinds of tus naturdte. Grotius holdsi, foi 
example, that seizing a subject for the debt of his 
state is not contrary to nature, but he supports his 
judgment, not on reason, but on the practice of tiie 
Greeks and others as against the custom of the Egyp* 
tians.^ And again, the rule that property taken in a 
war against pirates or by a king in a war with his 
subjects belongs to the captor, is, according to Grotius, 
a precept of natural law, and not, as Ayala holds, 
of the law of nations.’ But the use of poison in kill- 
ing one’s enemies, while pmmitted by natural law, is 
forbidden by the law of nations, or at least by the 
law of the better nations.’ And in peaking of 
poisoned missiles, the " better nations ” become more 
definitely the "nations of Europe,” and even more 
narrowly the better part of these.* 

Though the division line between ius natur(de and 
tus geatmm is thus at times very obscure, the impor- 
tance of discerning it is enormous ; for grave violation 
of the ius naduirdls is good cause for war, while a 
mere failure to conform to the customs of even the 
best nations can hardly be so regarded. Grotius 
perceives the danger of confounding differences of 
custom with violations of natural law, and, with an 
apt quotation from Plutarch, cautions against wars 
in which the annoimced purpose of civilizing a people 
is a mere pretext to cover cupidity.® 

*nr,ii,a,i. *iii,iii.i2. 

* Ins genfanm, d son omninsi, carte Tnelinirnm. — TTTj 

* Ius gentium non universale eed gentium Europtearnm et eiqns ad 

£nnpea meliorie eultum accedunt. — in,iv,16,l. » TT, i-r, dl, 

Ton. II. — n 
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Finally, the vievrs of Grotius on slavery tbro\r an 
interesting light on his treatment of the Wo kinds 
of law and rights. No man is a slave by nature — 
<< nature” meaning prior to some act of man or in 
the primeval state of nature”;^ but the establish- 
ment of the servile condition by compact, or as a 
penalty for delict, is wholly in accordance with 
natural law. Hence one who becomes a slave by 
failing to pay his just debts, or as a punishment for 
his own crime, is a slave ez iure natvrdle. But the 
enslavement of captives in war — even the innocent 
and those who have not surrendered — falls under 
the ius gentium. It is a custom introduced for the 
purpose of mitigating the rigours of war — t.c. is a 
substitution of servitude for death. But while Gro- 
tius feels bound to recognize this slavery as of the 
law of nations, he clearly feels some pangs about it. 
He points out that it has never been a imiversal 
usage, and that Christians do not enslave Christian 
captives, nor Mohammedans, Mohammedan captives. 

in connection with the subject he introduces 
one of his most useful, but smentifioally most suicidal, 
distinctions. There are many rights, he says, which 
are such only from the point of view of external 
judgment and not from that of their internal natme. 
The right of enslaving innocent captives in war is a 
right (ues) as to certain of its effects, but not intrin- 
sically.* It is one of that class of acts which are 

«... citia foctmn hmnKiiini aut primmvo natnras statu.— IH, 

Tii, 1, 1. 

*III,Ta,6,4. 
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called light because they may be done with impunity, 
not because they fall in the category of iw strictly 
so called.^ In other words, Giotius distinguishes 
between what are now known as legal and moral 
rights, but insists upon applying the term ius indis- 
ciiminately to both. It is in neglecting to observe 
consistently the distinction between these that much 
of the obscurity and uncertainty is created in his 
conceptions of law of nature and law of nations. 

6. Theory of ihe State and of Sovereignty 

As has already been said, the more purely political 
doctrines of Grotius were incidental to his ethical 
and juristic theories; but though this treatment of 
the ideas of state and sovereignty was subordinate to 
that of the law of nature and of nations, the influ* 
ence of his views has been scarcely less conspicuous 
in the one field than in the other. His political 
theorizing was narrowly limited in scope. With the 
art of government — the questions of organization 
and of administrative poliqy — ^he had nothing to do ; 
but the largest conceptions at the basis of the theory 
of the state he was obliged, or at least he chose, to 
treat with some fulness. 

The origin of political associations, as conceived 
by Grotius, shows a curious and at times confusing 
blend of the two theories which he declares in his 
Prolegomena to be wholly antithetical. Both the 
natural impulse to social life and the d^berate con- 
tract based on considerations of self-interest figure in 

L 
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his docixme as to political beginnings. Though 
prima-rily his philosophy is Aristotelian, the influence 
of Roman jurisprudence and of leading currents in 
contemporary thought takes him into the lines of the 
contract theory, of ■which he has often tince been 
represented to be the leading advocate and even the 
original propounder. Probably the true character of 
his thought was, though he nowhere distinctly for- 
mulates it th'us, that while society is due to natural 
instinct, the state is founded in contract.’ At all 
events, while he repeatedly declares social life to be 
the “natural*’ condition of man, he as often recurs 
to the idea of an ante-political “state of nature,” 
both as a logical concept and as an historical fact.‘ 
This is the condition of man in which the pure law 
of nature (jnerwm ins rmiurce) rules, with every indi- 
vidual as executor of his own rights under it; for 
“public tribunals are due not to nature but to the 
act of man.” ” By nature (nafitraltfer) every one has 
a right to resist a wrong; but when civil society has 
been instituted for the preservation of public tranquil- 
lity, this right becomes subject to the prescriptions of 
the soii'ereign.^ Against the sovereign the right of 
resistance is null, for the reason, among others, that 
those who instituted civil society deliberately willed 


1 He uses ioeielas and civilM viQi some evidence of a distinction 
in meaning. 

* He identifies it vvith the age of the Cyclopes and the Antoeb- 
thones of classic fable and with tlie patriaTchol ago of the Scriptuies. 

*. . . indicia pnblica non a natota sed a facto snnt hnmano.— 
I, iii, 1. 2. 

*I,ir.2. 
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tli6ir rights to the holder of supreme authority.* It 
is to be observed, Glrotius says, in most ex- 

plicit assertion of the contract theory, "that origi- 
nally men, not by the command of GK)d, but of their 
own accord, after learning by experience that isolated 
fiiTiniliM could not secure themselves against violence, 
TiTiiffl<1 in civil society, out of which act sprang gov- 
ernmental power."* Such doctrine clearly justifies 
the inclusion of Grotius among the philosophers of 
the contract school j yet his teachings on this point 
are distinctly subordinate in his system, and he lays 
no such stress on the contract as the anti-monarchic 
writers of the generation before him or as Hobbes 
and Locke in the succeeding generations. 

A definite theory of sovereignty was important in 
Qrotius’s system, inasmuch as the whole doctrine of 
public as distinct from private war hinged on the 
dear determination of a supreme authority in a 
state. His long discussion of this sul^ect* reflects 
the influence of Bodin and Suarez, but differs widely 
from each, both in point of view and in details. 
Sovereignty he defines as supreme political power 
(jpotestas cmUis), meaning by “ political power ” that 
“moral faculty of governing a state” under which 
are included functions of general and of special char- 

* Hras l 0 x [of i>oii4«8utaiice3 pendete Tidetnr a Tolnntate eoiiim 

qoi ae primum in sametatein nvilem consoount, a qmbna ins porzo 
ad impeiantes maoat, — I,iT, 7, 2. ' 

* Nbtandum est, primo homines non Dei pneceptoi sed sponte ad* 
dnctos ezperimento infiimitatis familieram segiegnm adversns vio- 
lenUam, in societatem civilem coiine^ undo ortnm habet potestas 
oivilis. — I, iv, 7, 8. 

* Lib. I, cap. iJL 
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acter, of public or priiuanlj of private interest, and 
functions performed either by the sovereign immedi- 
ately or by persons commissioned by him. This 
supreme power is said to be vested in him whose acts 
are not subject to the rights of any other, and cannot 
be rendered null by any other human will.* In a 
broad sense tiie holder of sovereignty is the state 
(citnYas), but specifically the holder (siibjectim pro- 
prium) is one or more persons designated by the law 
or custom of the people. It is with the latter of 
the two senses that Grorius concerns himsdf almost 
exclosivdy, and in the development of his thought 
on juristic lines the sovereign power takes definitely 
the fnrtn of a right — the ius regendi or imperandif as 
he frequently calls it — attaching to a person or per- 
sons like any private right, and subject to similar 
rules. Thus sovereignty may be possessed, he holds, 
like a piece of land or a right of way, either in full 
ownership, in usufruct, or for a limited term only. 
The conqueror in a just war holds it plena ittre ,* most 
elected and hereditaiy kings, in usufruct j and such 
officers as the Roman dictator, for a limited tern.* 
As against the wholly different doctrine of Bodin,* 
Grotius contends that these various forms rf holding 
the supreme power imply no distinction in the es- 
sence of the concept; between the hold^iurepleno 
proprie/aiis and the holder iure temporario there may 

1 Samma ilia didtnr ouliia actus alterins inri M" mbron^ ita nt 

alterins voluntatis humanasarbifcioirritipossintreddL—^aJi • 

W. Grotius does not mention Bodin in this place, 

hiwever. 
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be a difference in dignity (mcdestas), but there is none 
in actual power (imperium); each is alike the ulti- 
mate and irresponsible wielder o£ governmental 
authority. Moreover, Grotius holds that sovereignty 
is real when possessed under promises made to Gh)d 
(by oath) or to subjects, even if there is a distinct 
irtipulation that violation of the pledge shall involve 
loss of the power, though he admits that there is in a 
sense a limitation here.^ And finally, the supreme 
power, though in itself a unit, may be divided in pos- 
session; as, for example, between king and people.’ 
It is not strange, after so peculiar a medley of contra- 
dictory attributes, that he admits protected and trib- 
utary powers and feudal vassals to the category of 
sovereigns, with the confession that there seems to 
be in their cases also some qualification in respect 
to dignity.’ 

That Grolius’s conception of sovereignty falls 
short, in respect to logical precision and coherence, 
of that of Bodin and Altbusius, is self-evident. A 
power that is supreme, yet bound by pledges ; that is 
at once a unity and divisible ; that is complete, yet 
limited to usufruct and terminable at a fixed time ; 
and that inheres equally in protector and protected, 
in lord and in vassal, — is a confusing kind of con- 
cept. Much of the obscurity in Grotius’s theory is 
removed, however, when we view his doctrine in 
the light of two purpt»es which run through all 
his thought: first, that of so defining sovereign as 
to determine where lies the criterion of public and 

^^iii,16,laad2. ■ 1, iii, 21-28. 
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formal, aa distinct from priyate and informal, wars ; 
and second, that of combating, in the interest of 
peace and public order, the doctrines of popular 
sovereignty. Not only the custom of the time, but 
also every consideration of humanity, warranted the 
ascription of technical regularity to the wars of rulers 
possessing less than the widest powers ; and the rec- 
ognition of sovereign dignity to pretly much any 
kind of prince was an obvious support for the general 
attitude of depreciation in respect to the people. 

A polemic against the idea that the sovereignty of 
the people is an essential principle of political science 
occupies a prominent place in Grotius’s work.^ A 
people, he holds, may choose what form of govern- 
ment it will ; hut having diosen the full monarchic 
or aristocratio form, its own function is ended. 
Just as a man may make himself a slave, as appears 
from the Boman and the Hebrew law, so a people may 
irrevocably transfer to one or more persons the right 
of governing it.® This transfer may be based on the 
best of reasons — dangers so imminent as to warrant 
the extremest steps to avert them. Or, Grotius 
argues, the subjection may depend ultimately on the 
principle which Aristotle laid down as to individuals 
who are by nature slaves : there are peoples also who 
are by disposition fit only for subjection.® Or again, 

\ 

* I, iii, 8, 1 tt feq. 

^ Qnidni ergo popnlo sui inxis liceat se wiiBiipiam ant plnnbus 
ita nddieere ut regendi sni ins in sum plane transcribat, nulla cius 
parlc retonta. — I, iii, 8, 1. 

• “ Populi quidam eo sunt ingenio nt regi quain regcre nonnt 
ncUns.” 
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the right of ruling a people may be acquired, like 
rights of private property {domimbim privatanCif 
through just war. In all these cases, of which 
history furnishes copious illustration, the doctrine 
that sovereignty is in the people is wholly untenable. 
And no less so, Grotius continues, is the doctrine 
that the end of all government is the good of the 
, governed. That such is in fact the end very often 
kept in view, he concedes; but this does not neces- 
sarily follow from the nature of govemmeni^ and 
hence it affords no ground for the contention that 
the people are above their rulers.* A Tno nareb^ and 
especially a monarch with sovereignty in full pro- 
prietorship, may rule, like the master over his riaves, 
for his own interest, or, like the husband over the 
wife, for the joint interest. 

The right of governing, in riiort, or sovereignty, 
is independent in all respects of the interest or the 
judgment of the subjects. Its attributes and its ap- 
plication are closely assimilated by Grotius to those 
of private property (^doTnmiwn), and it may even, 
he holds, be transferred by sale or bequest, tiiough 
when it has been voluntarily bestowed on any one by 
the people, he conservatively judges that the right of 
alienation is not necessarily to be presumed. That 
this patrimonial conception of governmental power is 
inconsistent with liberty and makes free men the 
subject of commerce, he denies with some warmth. 

1 “Non nego in plerisqne imperiia respvd per se ntiljtntem eornm 
qni regnutor . . . sed non ideo conaeqaens eat . . . popnloB leee ease 
Bopenorea." " 
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Personal liberty and political liberty, he argues, are 
wholly distinct ideas ; a people, like an individual, 
may enjoy the' one to the fullest extent, but lack the 
other. When sovereignty is transferred, the trans- 
action has for its subject, not men, but the right of 
governing men.* The personal freedom of the people 
is not affected. 

With such a theory of sovmnignty as has been de- 
scribed, Grotius could hardly be expected to provide 
for any right of resistance in subjects. They have 
by natural law, he says, no recourse against wrongs 
received from a sovereign. A command that is in 
conflict with the law of God or of nature must not be 
obeyed, but the consequences of disobedience must be 
endured without resistance.* Social life is impossible 
on any other basis. Such is his doctrine as to un- 
questioned sovereig[ns in full nght. For other cases 
he works out a scheme, modelled somewhat on Bar- 
clay, which seems at some points to trench upon his 
theory of sovereignty, and to attribute to subjects 
rights of resistance that are incompatible with the 
far-reaching scope of the ius regendi. As to usurpers, 
even, Grotius inclines to hold the right of resistance 
to be very limited and-the expediency very doubtful. 
Mail of peace as he always shows himself to be, he 
neverthdess feds that the situation is grave mdeed 
when a choice has to be made between peace and 


liberty.* 

» ITon ipsi homines rilenentor led ius perpetuum eos regendi, qu» 

popnlus sunt— I, ill, 12, 1 end 2. ^ i.’ 

* Frofeeto gniTissxmn cum sit deliberetio libertes an psx pi 
[, iv, IB, 2. 
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6. The Place of Orotius in the Sxstory of PoliUceA 

Theory 

The foregoing review of leading featnres of 77ie 
Lcao of War and Peace confirms the statement made 
at the beginning of the chapter, that the distinctive 
work of Grotiua was rather upon the foundations 
than upon the superstructure of political science. In 
the acute analysis of governmental organization and 
policy, such as was made by Bodin and in some meas- 
ure by Machiavelli, Grotius manifested no interest. 
Nor was this attitude inappropriate in a work dedi- 
cated with fulsome eulogy to Louis XTTT of France. 
For just in proportion as the idea of absolute monardiy 
was realized, the details of its operation were removed 
from the field of philosophical investigation, and 
conclusive demonstration that the sovereign monarch 
ought to conform to the law of nature and of nations 
was looked upon as an adequate substitute for curious 
inquiry as to the actual extent of such conformity. 
This general tendency in political theory, which was 
destined to prevail on the Continent for a century, 
must be regarded as largely due to the Dutch plulos- 
opher. Not that he was in any sense the originator 
of the method ; it was conspicuously characteristic of 
the whole scholastic philosophy and of the theological 
jurists who transmitted scholasticism to the seven- 
teenth century. What Grotius did was, to give to 
speculation on these same linen a character that was 
eminently adapted to attract the more liberal and 
rationalistic elements among the Protestants and al B o 
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the devotees of the new learning which was in his da; 
dominant in' the intellectual life of northern Europe. 
He thus became a leader of thought in those coun- 
tries whicdi, for better or for worse, were destined to 
assume the chief place in respect to political activity, 
progress and influence. 

The greatest positive contribution of Grotius to 
political science was, of course, his formulation of a 
scheme of rights and duties applicable to the relations 
of nation to nation. In this achievement he con- 
formed very exactly to the manifest needs of his 
At the beginning of the seventeenth century 
the last principle of unity that had retained any vital 
force among the peoples of Europe— -a common 
religious worship — had disappeared. Where Chris- 
tianity had previously served as a basis for the recog- 
nition of common interests and common duties, at 
least as against the Turk, two groups of nations now 
stood, each denying to the other the name of Chris- 
tian. The distinction between believer and infidel 
had become less important politically than that be- 
tween Catholic and Protestant. A new and non- 
religious ground was needed for international rights 
and dirties. Grotius sought and found this in the 
same law of nature that had served a similar purpose 
in the days of Alexander the Great and of the An^ 
nines. Like the Hellenes and barbarians of the earlier 
time, and the Romans and provincials of the later, 
the divided and warring peoples of western Europe 
were taught that they had common rights and corn- 
mon duties under the sway of universal nature ana 
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leason. But ancient cosmopolitism and modem inteiv 
nationalism differed from each other in the respect 
which is indicated by the names. The unit of the 
one was the individual man by virtue of his human- 
ity ; the unit of the other was the politically organized 
group of men by virtue of its sovereignty. It was 
because of ihis difference that the ius ffenimm was so 
prominent by the side of the ius naium in the philoso- 
phy of Grotius, and it was because of the essential 
sameness of the two that ultimately the former, as ius 
inter gentes, in a large measure supplanted the latter. 

By his doctrine of sovereignty Grotius wins no 
special place in the development of political theory. 
He ranges himself with Bodin, Suarez, Barclay artd 
the other advocates of monarchy, and hardly strength- 
ens the case that they had already presented. Erom 
the scientific point of view his influence on this phase 
of theory was distinctly reactionary; for his treat- 
ment of sovereign power as a private right, subject 
to the rules of private law, inlroduced an element of 
confusion into the conception that has been perpetu- 
ated, under the influence of his great Tiamp^ to the 
present day. Tet there can be no doubt that his 
theory had a very plausible support in the conditions 
of his own time, when the growth of monarchy out 
of feudal institutions was attended by many sugges- 
tions of a patrimonial interest pertaining to the 
monarch. 

In marked contrast with the character and ten- 
dency of his doctrine as to sovereignty stood the 
implications of his doctrine as to the state of nature 
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and the contractual origin of political society. On 
these points he fvas substantially at one with the 
anti-monarchic writers. His whole development of 
natural law, moreover, in its bearing on the rela- 
tions of sovereigns to one another, turned largely on 
the principle of consent and compact, which was, as 
we have seen, the mainstay of the argument for 
popular sovereignty. Despite all the efforts of Gio* 
tius to avert such an inference, the inference by 
analogy was too obvious to be escaped, that the 
principles of contract law which he applied, as tire 
law of nature, to the intercourse of independent 
members of the general society of nations, were 
e(pia]ly applicable to the intercourse of mdependent 
members of any particular society of individuala 
What was right and just in one case could hardly 
be denied the claim to righteousness and justice in 
the other. Hence it was that, while on one side the 
work of Grotius promoted the cause of absolute mm- 
archy, on the other side it was a source of much aid 
and comfort to the advocates of limited gov^ment. 

As the course of external events determined, the 
former element in his doctrine found a perfect field 
for its application on the Continent, where the rela^ 
tions of the absolute monaichs with one anothw 
afforded ample opportunity for the development of 
international law. The second element of his do^ 
trine, on the other hand, found its immediate apph- 
cation in England, where, in the very year that the 
Be lure J3dUac Fads appeared, Charles I ascended 
the throne. The dramatic era thus begun brought 
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England for the first time, at least since Wyclifie, 
into prominence as a source of political speculation, 
and made her responsible for theories that were, from 
every scientific point of view, revolutionary and of 
marvellous effects. Before dosely examining these 
theories it will be desirable to review briefly certain 
earlier expressions of English political thought which 
have been passed over hitherto as witiiout great im- 
portance and without influence on the general trend 
of development. 
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ENGLISH POLITICAI. PHILOSOPHT BEFOBB THE 
PDHITAIT BEVOLUTIOIT 

1. DeDdopmml of Vie GonsUtution 

Ikt relation to the history of political theories, the 
position of England has a certain analogy trith that 
of Home. In the one, as in the other, an advanced 
stage of development in both public and private law 
was attained before the abstract principles involved 
entered to any important extent into the conscious- 
ness of the statesmen and lawyers. The English 
constitution, like the Boman, was a product of prac- 
tical political sagacity, administrative ability and a 
spirit of leg aliam in the dominant classes; and the 
later system owed as little to the scholastic political 
t he o ri es that prevailed on the Continent, as the 
earlier system owed to the refinements of Greek speo- 
ulation. The Plantagenet monarchy and the com- 
mon law were as peculiarly the expression of English, 
as the Bepublican constitution and the ius civSe were 
of Boman, conditions and character. Nor does the 
analogy stop with the formative period. English and 
Eoman institutions both came ultimately under the 
analysis of speculative politics, and each sj^em 
assumed, first to foreign and then to native philoso- 

183 
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pby, the guise of abstract perfection. Montesquieu 
and Burke gave to the Engliidi constitution a position 
in the political theory of the eighteenth and nine- 
teenth centuries quite comparable to that which was 
occupied throughout the Middle Ages by the Boman 
constitution as idealized by Polybius and Cicero. 

The salient features in the growth of the English 
constitution^ after the Norman Conquest, when the 
process becomes fairly clear, are, first, the establiidi- 
ment of monarchic power sufficiently strong to resist 
the disintegrating tendencies of feudalism; second, 
the development of a council, the organ of the great 
men of the realm, both lay and ecclesiastical, through 
whose necessary cooperation in the government the 
tendency to tyranny was checked ; third, the union 
of this council with delegates of the lesser social 
classes, in a Parliament with £ai>reaching authority 
in taxation and general legislation ; and fourth, the 
organization of the fiscal and judicial administration 
in such manner as to insure a permanent and impor- 
tant part to the popular organs of local government. 
The strength of the monarchic element was due to 
the harsh but efficient vigoiff of the Conqueror and 
his successors. For the restraints upon the king, 
both sdf-imposed to win popular support, 
imposed by the barons and people for their own 
protection, we must recur to the coronation oaths, 
charters and pledges, from Henry I on, but especially 
of course to Magna Carta and the confirmations 
oxtorted in the wars of Henry 111 and Edward I. 

* For an admiraUe anmmaiy, aee Stubbs, Sdeet Charters, pp. 1-SL 

TOL. n. — o 
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the reign of the latter, at the close of the 
thirteenth oentuiy, Parliament had become in form 
and function substantially what it remained for 
centuries ; and the guarantee which it embodied of 
the rights of the subject against the king was paral- 
leled and supported by the jury system and a fairly 
independent administration of justice. 

The course of very strenuous politics through 
which this point of development was reached 
nowhere exhibits any recourse to abstract prindples. 
Of legalism there is much ; of political sdence, none. 
The appeal of kings and barons alike, when the con- 
flict is hot, is always to the ancient laws and customs 
of the realm, never to any general doctrine of mo- 
narchic or aristocratic excellence. Henry 1^ in his 
charter of liberties,’ formally goes back to the law 
of Hdward the Confessor. Henry II, in the Constitu- 
tions of Clarendon,* professes merdy to record “the 
customs and franchises and dignities of King Henry 
[I] . . . and other kings.” Finally, Magm Carta 
throughout assumes merely to declare the “law of 
the land,” and to secure Hiat law against invasion. 
The enormously important rights therein guaranteed 
to Englishmen have no speculative basis whatever, 
but merely the security that inheres in the appeal to 
recorded grant, to custom and to precedent. 

Yeiy much the same lack of theoretical interest 
appears in the relations of the English kings with 

* Seo. 13. See Stnbls^ Sdtet Charttn, p. 101. 

^ Text in Stnbbs, op. eit, p. 137. Translation in Gee and Hardv. 
Doeumenis of Englith Chwreh Baton/, p. GS. 
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tihe cluircli and the Papacy. England experienced as 
fully as any other land the effects of the policy 
represented by Gregory YH and Innocent III ; but 
the settlement of the various issues that arose 
involved no contribution of philosophic doctrine as 
to the relative merits of secular and ecclesiastical 
authority. William the Conqueror brusquely refused 
Gregory’s demand that he should do fealty, on 
the ground that such act had not been an incident 
of the lelatdons between earlier kings popes.' 
Henry I adjusted with Anselm, Aichbirixop of Can- 
terbury, the problem of investitures on the purely 
practical lines which were later Allowed, though 
after a vastly more violent controveny, on the Con- 
tinent. In the famous conflict between Henry H 
and Thomas ^ Becket, the dramatic features were 
due more to the personality of the nhW actors tii% n 
to the antithesis of principle, and the outcome had a 
much greater importance in law than in philosophy. 
John’s humble submission to Innocent m well 
serve as a most impressive realization of the pontiff’s 
extremest theories as to spiritual and papal suprem- 
aqy; but in England the affeir presented itself as 
merely an episode in the vindication of the liberties 
and laws of the land.® So again, when Boniface Vm, 
at the end of the thirteenth century, made his demand 
for the exemption of the clergy from taxation. 


FSdelitatem facere Mini nee TOlo ; qniB neo ego promisi neo an- 

«^Kt8B meos aateeuBoribiu tuia id feaSsse eomperio.” Cf. Stobba. 
ConitaWMMl 1, 285 nad note. • ^ ^ 

* Cf. Green, f utory o/fte Englith Pwflt, 1, 288. 
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Edward I of England was no less peremptory than 
Philip the Fair of France in setting the Pope at defi- 
ance;' jet the papal position had an influence in 
securing from tire king a renewed recognition of the 
rights embodied in Magna Garta? Finallj the exto^ 
tions and corruption of the papal administration at 
Avignon in the fourteenth century contributed to 
produce, not only the satires, grim and gay, of Lang- 
a.nd Chaucer, but also the statutes of Provisors’ 
and Praemunire,’ which were ultimately to furnish 
the ground for the severance of the English from the 
Roman church. 

During the three centindes following tire Norman 
Conquest only three Englishmen made noteworthy 
contributions "to philosophic politics — John of Salis- 
bury,® William of Ockam and Wydiffe. All of 
these, whether considered from the standpoint of the 
source or from that of the influence of their work, 
belong more to Europe than to England in particu- 
lar,® and all have been treated in our earlier volume. 
Besides the evidence of the charters and statute 
■themselves as to the ideas that were at work in 
purely English pohtics during the formative period of 


1 Cf. History qf PoUtiettl Theories, Ancient and Jifediitval, pp. 210 
elseg. 

0 Stabl», Seieet Charters, pp. 48S «f teq. 

• 25 aod 27 Edw. HI (1351 and 1868). 

10 a. ioaiu..* a c-MUm, 

‘"If i 

HU ttanalatfarof the Bible and hU other works in Engluh have, 
course, quite another significance. 
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trha constitution, we have a considerable body of semi- 
popular songs and manifestoes; but the tale that 
tiiese tdl is no other tium that embodied in the 
formal documents — the tale of rights asserted and 
maintained on the basis of ancient law and custom.* 
A broader basis than this for justice and government 
enters into the consciousness of the English only very 
gradually. But it is through the jurists and their 
devotion to law that this progress is made, and the 
development of specifically English political philoso- 
phy has to be traced next through the history of 
English jurisprudence. 

2. The Common Laio 

While in the twdfth and thirteenth centuries the 
constitutional structure of the English monarchy was 
taking form, the beginnii^s were made of systematic 
English jurisprudence. The policy of Henry II and 
Edward I created and made permanent the judicial 
organization through which the law of the land was 
to be administered, while three remarkably well- 
equipped members of the royal courts wrote treatises 
in which the content of that law was set forth with 
considerable scientific predrion. Glanvil, Bichard 

* Sea Wright, 2Ze PoKticoI Smgs of England. The notable Latin 
poem on the Battle of Lewes (p. 72} contains some strikisg passages 
on the general principles which characterize absolute and limited 
oianarehy Tespeetively, and on the lelations of soreieigniy to liberty 
sad law, with condnsions adrene to royal absolutism. E.g.t— 

"Btaemio pisferimns uniTOisitatem; 

Legem quoque dicimns xegis dignitatem 
Regere; nam etedimns esse legem Incem 
Sine qua condudimus deviare dncem.” 
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Nigel and Bracton ^ were tiie first to describe clearly 
many features of English legal practice and proced- 
ure, and thus they became the first authorities on the 
common law. Their work was contemporary with 
the great revival of Boman law on the Continent, 
and the influence of the Digest is discernible in the 
division and arrangement of their subject; but they 
seem to have yielded to no temptation to transfer to 
En gland the actual rules of the Corpus Juris. The 
body of legal principles which they set forth is purely 
Engliab, and the national character of the system 
was, at least when Bracton wrote, a conscious element 
of national strength. At Merton, in 1236, the as- 
sembled magnates of the realm declared “Nolumus 
Uges Anglics mviare and with this famous phrase 
declined to conform to the Canon law where it con- 
flicted with their pwn. From the inevitably despotic 
tendencies of the Boman jurisprudence the law of 
England was kept free. That the will of the mon- 
arch should have the force of law was wholly in- 
consistent with the .forms and theories of English 
loginlntif m. Glanvil and Bracton lay it down in the 
strongest terms that the king, while subject to no 
man, is always subject to law ; and the doctrine of 
the Digest as to the wiU of the prince is interpreted 
into insignificance.® 

The law which thus early was recognized as the 


I Their works were, respeetirely: JVarfo/« 

Uidimbus Anglia (cire. 1180) ; DMogm de Scaeeano (cire. 1176) , 

De Legibia et Cmsueludinitnu An^Ue (cire. 1260). 

» Hallam, MddU Age,, n, 884-386} citing Bmcton, I, tu., end « 

(ef. U, xvi). 
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pride of Tgn g liahman ^as HOt, however, a wdl-defined 
body of rules or principles. Except as far as it was 
to be found in Magna Carta and a few other formal 
documents, it lay entirely outside of any statutory 
expression. The judgments of the royal courts, in 
cases brought before them in accordance with writs 
from the king’s chancery, constitvrted the great pro- 
portion of this potent 2ea: terrm. As distinguished 
from the enactments of Parliament, when the activity 
of this body in legislation became continuous, from 
qiecial acts of the royal prerogative and from local 
custom, the legal rules which the judges of the king’s 
courts employed came gradually to be known as 
the common law.^ Being unwritten and, from the 
very nature of the case, inaccessible to those who 
were not familiar with the working of the courts, it 
gradually took on a character of mystery and hence 
magnificence, while the special class of lawyers who 
devoted themselves to its practice naturally contrib' 
uted to the exaltation of their function into a cult. 
Precedent and the custom of the courts constituted 
the sole guide to the application of the law, which 
necessarily was extremely conservative. “R-p- finftfl 
distinctions and ingenious interpretation were the 
only recognized method of amendment, and this 
method produced an ever increasing complexity in 
the system. The roy^ chancellor had to develop an 
equity jurisdiction in order to afford some relief from 

^ Braeton naes tti* eommune and Uz emmunit in a difierent sense. 
The sense defined in the text beoame established only in the four- 
tenth oentuiy. C/. Fbllook and Maitland, Bittorg tif En^M Law, 
1> ISS-lSTe 
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the more intolerable evils of the Common law, but 
the chancellor’s equity proved only less narrow and 
insular than ihe strict law. Yet with all its tech- 
nical imperfections, English law as a whole served ad- 
mirably to exemplify and confirm the national type, 
and the Englishma n’s pride in his system was as sin- 
cere and at least as well justified as that of the Boman 
in his im cwUe. 

For nearly two centuries after Bracton wrote, no 
juristic exposition and commentary on English law 
appeared. The system moved on “from precedent to 
precedent,” and all the novel and varying conditions 
that arose were met by the genius of the lawyers and 
the judges in stretching and twisting the old febrio 
to cover the new circumstances, or, as is the way of 
the law, in devising wholly new expedients and call- 
ing t b e'*n by old names. In the fifteenth century, 
however, when the Wars of the Boses were desolat- 
ing England, Sir John Fortescue, titular chancellor 
of Henry VI, but actually an attainted exile with his 
king, consoled himself in his banishment from Eng- 
land by various treatises on the law that he could 
not officially administer. In these axe to be found 
som6 indications of a philosophic spirit and some 
effort to explain the legal and political institutions of 
England in terms of the systems that had long fixed 
the lines of Continental thought. Fortescue repre- 
sents, however, the traditional as well as a newer 
tendency; for the very name of his best-known work 
embodies a strain of the English lawyer’s compla- 
cency — On ike JExceOence of (he Laws of Englana. 

X Dt LaudOttu Legum Anglia- 
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3. ^ John ForUsme 

Beddes the work just leletred to, which was writr 
ten about the year 1470, an earlier lareatise, On 
Nature of Gie Law of Natarty and a later. On 
the Gtovemance of England,, contain respectiYely tiie 
pTiOngnpbin basis of his politics and his views as to 
RarfatiTi practical questions of the royal administcar 
tion.^ BQs philosophy proper does not get beyond 
the commonplaces of scholasticism, drawn largely 
from Thomas Aquinas. The definition and dassificar 
tion of law is that of the Summa TTieologica, and Sir 
John contributes obscurity rather than light when he 
undertakes to dumdate the thought of the master. 
Only where the legal rather than tiie broader philo- 
sophic aspect of the discussion comes to the. front 
does his grasp of the subject appear certain and assur- 
ing. The law of nature he conceives as the universal 
code of all created things, dictated by God and embody- 
ing perfect justice. Under this law all secular affiiirs 
were directed prior to the establishment of customary 
law and of codes like that of Moses. Sir John, in 
other words, conceives of a state of nature antedating 
the establishment of government; and he very dis- 
tinctly recognizes that ultimate power in government 
is exj^ainable only through the natural law that pre- 
vailed in this first condition of things. "Boyal 

* The complete 'woths, 'with 'tnuslations of sneh as are in Latin 
and FKnch, have been collected in a smnptnoiu volnme by Lord 
Clenaont, 1889. For separate edi^ons of the JTc Laudibiu end the 
Gavemanee, see Mbliogtajdiy, infra. 
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power,” by which he means sovereignty, “had its 
origin nnder the law of nature > This supreme 
authority is not to be discussed, therefore, under the 
terms of human enactments, but as the source of 
those enactments.^ And this view, logically sufficient 
and admirable, is fortified, as Sir John itnaginBa^ by 
an extensive appeal to what passed for histoiy — the 
tales of Nimrod and Ninus and Belus, in the timpg 
anterior to Moses. 

The most defimte purpose of his thought comes 
clearly into view in his classification of the kinds of 
government. Assuming St. Thomas's distinction 
between royal and political rule (dommuon) * Fortes- 
cue declares that a third form, combining these two, 
is shown by experience to be worthy of especial praise. 
This species, which he calls politacal and royal 
{domvnmm poliikum et reg(d&), characterized the 
Hebrew and the early Boman states, and it is 
especially illustrated in the government of England, 
where the king can make law and lay taxes only 
with the consent of the three estates of the realm, 
and where the judges are sworn to judge according 
to the law of the land even though the king com- 
mand to the contrary.^ The excellence of this form 
of government is a chief iheme of all his works, and 


iPatestBSTe^ . . . sabnla . . . legenatunesnnipsitezordiain. 

— Dt Natvra Legit Italura, I, t. 

* At'rf., cap. X. 

* Cf. Politual Tieoriet, Atideni and Ifediieeal, p. 201. 

« De ffaiura Legit Natara, I, xri. Cf.Le Laudibut, cap. ix; Gov- 
emanee ef England, cap. i and ii. In the Governance he qieaki of 
only two iomis, the legal and the political and regal. 
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is proved and illostiated from every point of view. 
Absolute or regal monarohyj he explains^ originated 
in the mere force and violence of the strong mai\ 
whose commands became in timp. the customary law 
of his subjects; political monarchy origmated in the 
consent of the people^ who, desiring social unity, 
achieved it by deliberately establishing the kingship, 
to the end that a royal head diould harmonize all the 
vital functions of the body politic through the nerves 
or sinews of the law.^ The form at once royal and 
political combines an absolute and untrammelled au- 
thority of the king in times of crisis with the rule of 
law in the normal condition of the people. 

To this analysis of governmental organization and 
function in which Fortescue seeks to glorify England 
he adds a more lengthy and more clear and consistent 
comparison of the English with the Roman or Conti- 
nental private law. At the very source he finds the 
advantage to be with the English ; for in the Roman 
system it is the will of the prince that makes law, while 
in the English the will of the prince is but a single 
and subordinate element, the Common law consisting 
in customs that have come down from immemorial 
antiquity,’ while the statutes are enacted by the 
consent of the whole realm in Parliament.’ Superior 
at its source, the law of England is found by Fortes- 
cue to be not less praiseworthy in its content ; trial 

1 For an extendvo anatomical analogy between state and indi* 
Tidnal, see De LaudWus, cap. xiS. 

*Sir Jobn traces titem back to Bintos and bis Trrqans. Zfe 
laudibus, cap. ziiL 

■ INd., cap. xvii and xviiL 
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by jury, the absence of torture, and a -rariiety of other 
features of substance and procedure are proved more 
rational and just than the corresponding features of 
the Eoman law. For the concrete illustration of his 
comparison he presents a striking picture of the con- 
ditions among the peasantry in France and in Eng- 
land respectively,^ based on his personal observation. 
Though the poverly and wretchedness of the French 
and the wealth and happiness of the English are each 
somewhat exaggerated, the method, nevertheless, of 
basing a philosophy of pohtics on actual observations 
rather than on mere juggling with the dicta of former 
writers entitles Sir John Fortescue to credit for some- 
thing of tile spirit whidi was soon afterward to shine 
resplendently in Machiavelli. For Sir John, taking 
France as an example of a kingdom under purely 
"regal” government and under the Boman law, atr 
tributes the miseiy of its people directly to these 
political and legal institutions. 

In England, on the other hand, prosperity and 
contentment among the people are immediately due 
to the combination of "regal” with "pofitical" gov- 
ernment and to the beneficent workings of English 
law. The list of advantages which Fortescue gives 
as secured to Englishmen by the political system of 
the realm runs pretty close to the list of rights that 
were formally enacted into law after the Revolution. 
There is no intrusion by any one within the house of 
a oitken save with the master’s will (i.e. no quart€^ 
ing of troops); no one takes another’s property with- 

^ JDe Laadiius, cap. xzxr and xxzri. 
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out the consent of the owner ; no taxes, subsidies or 
other burdens are imposed and no legislation enacted 
save by the assent of the whole realm in Parliament ; 
no one is brought to trial save before the regular 
courts or tried save hj ike law of the land; and 
no one is put in peril of losing his life or liberty 
or property except in accordance with that same 
law. 

Fortescne’s theory as to the reign of law in Eng* 
land was, like so many similar theories, somelhing of 
an anachronism. It was enunciated just when the 
reign of the Yorkist line was preparing the way for 
the Tudor despotism. Though it is hard to see in the 
time of Henry VIH and his children much relation 
between Fortescue’s theory and the actual system, 
the Lancastrian chancellor’s doctrine became under 
James I a strong and oftrcited authority for the Par* 
liamentaiy opposition. Sir Edward Coke, in particu* 
lar, foimd much edification in the theory of one who 
was, like himself, an incarnation of the Common 
law, and through Coke the spirit of Fortescue was 
transmitted to all the adversaries of the crown in 

the Puritan Bevolution. 

% 

4. J7ie Tudor Century: More; Hooker 

The Tudor regime in England, filling the mTtp-enth 
century, was as little favourable to political specular 
tion as the age of Augustus at Borne. A single idea 
summed up the consdous creed of Englishmen, 
namely, that the interest and indeed the safety of the 
nation depended upon an xmhampered and efficient 
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monarch. As against the material prosperity which 
flowed from this source, spiritual, legal and political 
beliefs and traditions were counted for nothing and 
were ruthlessly crowded aside. The lecherous whim 
of a brutal king and the filial fanaticism of a pious 
queen were of equal influence in transforming the 
whole ecclesiastical system of the realm. Not only 
the dignitarififl of the An glinan church, but also the 
Lords and Commons in Parliament and the judges 
in the courts displayed a grotesque agility in juggling 
the constitution and the vaunted law of the land 
into conformity with the monarch’s ever-shifting will. 
Nor did the dominion of the despot end with death ; 
for the whole scheme of the succession to the throne 
was dictated by Henry VJLll at the behest of his 
obsequious Parliament.^ Thus not even that small 
shadow of restriction which is incident to a fixed 
principle of succession qualified the absolutism of 
the sovereign monarch. The security of life, lib- 
erty and property which Fortesoue had so proudly 
proclaimed as the glory of Englishmen became grim 
irony, in presence of the attainders, imprisonments 
and confiscations through which Parliament, Star 
Chamber and High Commission carried out the royal 

In the welter of Tudor absolutism there was room 
for no more than a single doctrine of political theory, 
and that was the doctrine of passive obedience. 
Some rather trivial expositions of this principle con- 
stitute the chief output of English speculation until 
1 28 Heniy Vin, e. 7j 86 Henry WII, c. 1. 
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ihe latter part of Elizabeth’s reign.^ The only im- 
portant exception was the famous Utopia of Six 
Thomas More, which was published, though not in 
England, early in the reign of Heniy VIII. That 
this work could not appear in Ehigland is significant 
of its relation to English thought. Both in substance 
and in method the lies wholly outside the 

range of contemporaiy sentiment and ideals. Its 
author was of that refined intellectual type which bore 
the influence of the humanistic movement through- 
out northern Europe. His character and spirit were 
totally out of sympathy with the influences which 
were dominant in the time of Henry YHI. The 
king’s own personality, with its tbin veneer of cul- 
ture over an ever protruding beastliness, no less than 
the general materialism which led Englishmen to 
clothe such a monarch with demotic power, was a 
fair mark for More’s gentle cynicism. The Utopia 
was the satire of a cultivated mind and refined spirit 
upon the sodefy of which he was a part, but from 
which he was at the same time an alien. 

More clearly discerned, and, in the Introduction to 
the Utopixtf set forth with something of Machiavelli’s 
explicitness, the devices by which despots gain their 
ends j but he manifested no slightest share in his Ital- 
ian contemporary’s complacency toward these devices, 
and indeed rejected with emphasis the suggestion of an 
opportunism which should tolerate, while striving to 
reform, the system which they produced. The root of 

‘For mention of some of tihese works, see Kegis, The Divine Right 
V A»ny», pp. 88 et sef. 
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all the evils of society he finds to be the institution ol 
private property, and the lesson of his satire is com- 
munism.^ What Plato develops as an inddent of his 
dialectic, but drops as a practical expedient, More 
makes, with apparently serious intent, the central doc- 
ferine of his work, and thus becomes the herald of the 
great modem socialistic propaganda. Other features 
of the Utopia which emphasize the aloofness of the 
author from his environment are the di^aragement 
of war and military glory and a very remarkable 
theory of religious toleration. Of the topics peculiar 
to political as distinguished from social philosophy, 
More’s treatment is of the slightest, and it is chiefly 
through the renewed impulse which the Utopia gave 
to the Platonic idealizing method in philosophic spec- 
ulation that his work is of significance in the general 
current of political theory. 

The influence of the Benaissance on the philosophy 
of politics in England is practically limited to the 
UUypHa, at the beginning of ihe sixteenth century. 
Not till the end of that century did the influence of 
•the Beformation make itself manifest. Under Eliz- 
abeth the English people with obvious reluctance, 
abandoned the equivocal but characteristic position it 
tr”-lrPTi in the great conflict of the creeds and com- 
mitted itself definitively to Protestantism. Promptly 
appeared the inevitable debate as to the true standard 

1 In the Introdootioii, irhieh ■wbb lealljr n postscript to the UlopUh 
he “1 am petsuBdea that till property Is taten away 
he no equitable or just distribution of things, nor can the world M 
happily goremed." Translation in Ideal Caaumnweatihe, edited by 
Henry Moriey. 
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of fiutii and discipline that shonld replace the rqected 
authority of Borne. Puritanism, with an unmistak- 
able Calvinistic leaven, began to assail the at least 
not invulnerable logical supports of the An glican 
ecclesiastical order, and with the development of this 
assault the current of incidental political philosophy 
began to flow in the same channels as on the Conti- 
nent. The heroes of French and Scottish and Dutch 
Calvinism could not receive their due meed of venera- 
tion from their English admirers without communi- 
cating in turn to the Englishmen that anti-monarchic 
doctrine which glowed on every page of Buchanan, 
Althusius and the Yt/ndidaB contra Tyrannoa. 
on the other hand, defenders of the established order 
and its authority had necessarily to accept that very 
far-reaching conception of sacrosanct royal power that 
was involved in the legal status of the monarch as 
“ the only supreme head in earth of the church of 
England.” But neither popular sovereignty nor the 
divine ri^t of kings received thoroughgoing exposi- 
tion by Englishmen till the Stuarts were on the 
throne.* In the reign of Mary, Poynet, the exiled 
Bishop of Winchester, and Goodman, a companion of 
John Enox, embodied their grievances in monographs 
proclaiming the right of resistance to tyranny ; and 
absolutism, on the other hand, was preached by some 
of the holders of ecclesiastical preferment. The most 
characteristic philosophy of Elizabeth’s reign, how- 

* For Uie coune of English thought in the Tudor centn^ seo the 
sketdi in Goooh, English DemoenMic Ideas in (he Seventeenth Century, 
IfP- 81 el eegw Cf. also Hallum, Literature of Europe. 

Toun.— p 
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ever, was that which fousd powerful, though emi* 
nently dignified and temperate, expression in Bichard 
Hooker's classic work, Th& Laws of Lcdesiasticd 
Polity} 

Hooker wrote in defence of the Anglican church 
against the Puritans.’ His theme, therefore, was 
church government j but his philosophy frankly rec- 
ognized the identity of all governments, whether 
ecclesiastical or secular, in their fundamental prin- 
ciples ; and hence the first book of his treatise, dealing 
with the nature and classes of law in general, em- 
bodied a considerable contribution to political theory. 
Churchman and conservative though he was, Hooker 
was brought by his philosophic temperament to set in 
conspicuous light certam rationalistic doctrines j and, 
as it happened, these were to become soon the most 
effective weapons in the arsenal of those who wme 
the church and the throne. His conception 
and exposition of natural law place him in the group 
of Protestant thinkers who opened the way for 
Grotius.® The basis and the origin of society and 
government Hooker explained by those dogmas that 
in one form or another characterized every conspicu- 
ous demonstration of anti-monarchic piinmples— the 
presocial state of nature, the formal consent and 


1 1 haw used Hookot's Woritt, arranged by Keble, 8d Aineriean, 

associated siiUi the -(niter’s name. 

• Supra, p. 154. 
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for the ixustitution of political life, and the 
Bulqection of rulers to a law which embodied the 
terms of the contract. The early state of men, he 
conceived, was full of envy, strife, contention and 
violence, 

whioli TTOuld be endless, except they gave their oommon con- 
sent all to be ordered by some irhom they should agree upon, 
mthont whidh consent there were no reason that one man 
should take upon him to be lord or judge over another.* 

The terms, express or tacit, of the agreement in 
which government is constituted, form. Hooker said, 
" that which we call the Law of a Commonwealth," 
and are the conditions upon which the power of the 
state is exercised. Yet he cautiously evaded the 
anarchist's conclusion by declaring the original con> 
tract to be binding in perpetuity. 

The act of a public society of men done five hundred years 
sithenoe standeth afi theirs who presently are of the same 
societies, because corporations are immortal ; we were then alive 
in our predecessors and they in their sucoessors do live stiU.* 

That the most useful doctrines of the revolutionists 
of his day should have been assumed by Hooker as 
the basis for a defence of establiidied authority, shows 
him to have been more sensitive to the rationalistic 
currents of contemporaiy phOosophy than clevmr as a 
controversialist. The theory of government based on 
consent could not sustain the cause of either mon- 
archy or episcopacy in England, and the instinctive 
consciousness of this fact is what led James I to set 

* EederiatUetU Politj/, I, x, (4). 

■ ( 8 ). 
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up and maintain intli all his ponderous pedautiy the 
doctrine that the king and the bishops alike had 
their authority, not in any sense from their subjects, 
but from Gkid. 


5. James I omd Me Cmtemporariee 


The reign of the first Stuart in England was a 
period in which the varions conflicting currents of 
political thought that had been running strong in 
neighbouring lands for fifty years gave first indi- 
cation of a boisterous meeting where the calm of 
the Tudor absolutism had hitherto been almost 
unbroken. James was unable to maintain for the 
Tni<lrnA nlajRH of Englishmen that material prosperity 
through which the Tudors had won its support, and 
the discontent manifested itself in a marked increase 
of that ecclesiastical and constitutional opposition to 
the crown which had been noticeable, though insig- 


nificant, under Elizabeth. 

On the ecclesiastical side the Puritan^ met at 
eveiy step by the requirement of confonniiy to a 
ritual that they regarded as tainted with papistry, 
tended steadily toward doctrines of church govOT- 
ment that were wholly subversive of the existing 
Older. Less violently than had been the case on the 
Continent during Luther’. lifetime, hut none the 
certainly, the inevitably atomizing mfluence of the 
revolt from Borne became manifest in England. 
Presbyterianism, hot from Geneva and Scotland, was 
» »&fectory iwort for many in the *“ 

e«ape the rule of the hiahops; bat more djsqmetmg 
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was the growth of the Sepaiatists, or Independents, 
whose theory that any group of Christiaiis, self- 
organized and self-supporting, could constitute them- 
selves a church and worship in i^eir own chosen way, 
was utterly incompatible with any conception of 
social order that respectable philosophy had yet 
evolved. The Presbyterian wing of the Puritans, 
in sustaining their views, needed to add nothing to 
the complete theories of Calvin and Knox, except a 
m finap-iTig recurrence now and then to the political 
teachings of the monarchomachs. From the Separa- 
tists, on the contrary, new and &r-reaching doctrines 
were heard. Ecclesiastical authority lay, in their 
opinion, in the congregation that constituted the 
churdi. No power from without had authority to 
regulate the a&irs of an association of Christian 
worshippers. As a voluntary union of individuals 
into a congregation for common worship was the 
essence of a church, so a voluntary union of such 
churches was the utmost that could be thought of as 
involved in the idea of a national church. Neither 
the bishops of the historical establishment nor even 
the synods and general assemblies through which the 
Presbyterians sought to preserve ecclesiastical unity, 
were regarded by the Independents as Christian 
institutions. So far as the secular authorities sought 
to sustain such ecclesiastical organs and compel t.b eir 
recogmtion by Christian subjects, the secular authoiv 
ities were wrong and must not be obeyed. But pas- 
sive, not active, resistance was all that the early 
Independents had in mind; and the migratiou to 
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Holland and to America to escape persecution bj 
the episcopal authority is ae significant of their feel- 
iug on. the one side, as tlxrir unswerving fidelity to 
the roj^l allegiance is of their feeling on the other. 
Toleration by the government of their rdigious belief 
was the only qualification which they aslred of the 
principle of absolute monarchy.^ 

On the side of purely secular affairs James I found 
h im self confronted thronghont bin reign by annoying 
manifestations of self-consciousness in both Parliament 
and the judiciary, h/ach of these sought to assert 
for itself the position of an independent rather than 
merely an auxiliaiy organ of the state. On behalf of 
Parliament there was pressed forward the claim to 
participation in the laying of all kinds of taxes and 
in the determination of the general policy of the 
government. On belmlf of the judiciary Sir Edward 
Coke set up the doctrine that the Common law, as 
law |iar exc^lenee, was above the king, and that there- 
fore the Common-law courts were superior in authority 
to such tribunals as depended only on the royal pre- 
rogative.’ Against both these pretensions, that tended 
to trench deeply upon his absolute power, King James 
was able to oppose a vigorous and effective resistance. 
He lectured Parliament roundly for the impudence of 
its filftiTiria • he seized and imprisoned the members of 

1 jVir an admirable aummaiv ol the viewe of the eaiiy Indepen- 
dents, see Osgood, “The Political Ideas of the Puritans,” in Polilieel 
Science Quarterly. VI, 1 and 201 ; esp. pp. 13 el eeq. Ewellent abo is 
Gooch, EnyKih Demeeratie Idea* in the Seeenteenth Century, chaps- 1 

. a « - • 

* Soeh 88 the Star Chamber and the High CommiBion. 
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the House of Commons who were most active in uig 
ing them; and he tore out of the records with his own 
Tin.T>dH the protest in which the House asserted its 
privileges. Coke also was brought to his knees and 
was made to fed the full force of the king’s dis- 
pleasure. Throughout the whole of these con- 
troversies, however, the opposition to the monarch 
based itsdf not on any abstract theory, but, with the 
traditional habit of English legalism, on the institu- 
tions and precedents of the law. Magna Carta, the 
supposed statute De TdUagio non cotuxdendo, and the 
other famous documents of the early constitutional de- 
vdopment — in short, the rights of Englishmen and 
not the rights of man — were almost the sole depend- 
ence of the Parliamentaiy opposition in the conflict on 
its secular dde. 

But while the opposition thus worked almost ex- 
dusively in the fidd of legalism, the king himsdf 
stood throughout on a wdl-developed philosophical 
theory. Before his succession to the English throne 
James had formulated a lystematic statement of the 
divine right of kings in his short treatise entitled, 
THa True Lmjo of Thee Monarchy} This was the 
formal repudiation of the teachings which Buchanan, 
as the tutor of James, had embodied in the De lure 
Segni apud Scolos? The 7Vue Law had for its thesis 
the dogma that kings rule by divine right and that 
subjects have no recourse against them, and under- 
took to sustain this by arguments from Scripture, 

^ FoUidied in 1608. An earlier work, BtuUikm Dorm, is a lea 
oomplete eqpreaion of the same views. 

* Ante, p. 68. 
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from the laws of Scotland and from the law of 
nature. The Scriptural argument traversed familiar 
ground. Saul’s coronation, with Samuel’s description 
of the character of kingly role interpreted as a divine 
injunction to passive obedience, and the explicit 
com mands of St. Paul and St. Peter were set forth in 


the mediseval spirit. From the histoiy of Scotland 
was derived the conclusion that the king in that coun- 
try was the supreme legislator and administrator and 
had power of life and death over every subject. The 
" law of nature ” furnished merely some trite and dull 


analogies with the head and members of the physical 


body and with the relation of parent and child. In 
refuting, on the other hand, the theory that there 
must be some recourse against tyranny, the royal 
philosopher made a good case. He insisted that the 
dangers of anarchy were greater than those of tyranny: 
" Better is it to live in a commonwealth where nothing 
is lawful than where all things are lawful to all men.” 
Further, while denying that there is implied in the 
coronation oath any contract between king and people, 
as the monarohomachs held, James argued that if 
there were such contract^ it would be the height of 
injustice to ascribe to one party the right to say when 
the agreement had been violated; the only umpire 
would be God, and to Him, therefore, all appeals 


against tyranny must be made. ^ 

On this platform of a divine commission to rule 
James consistently maintained his stand 

pretensions to power by his subjects. His “ P 
Saxgument for absolute power was supplemented bi 
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an assumption in speech of the sacrosanctness 

and mystery of the royal function. Thus the judges 
who sought to restrain the proceedings of tiie preroga- 
tive courts were informed : " It is atheism and blas- 
phemy to dispute what God can do. ... so it is 
presumption and high contempt in a subject to dispute 
what a king can do, or say that a king cannot do this or 
that.” ^ This extreme assertion of divine right was 
unquestionably determined in some measure by the 
king’s perception of the close relation between the 
(dvil and the ecclesiastical agitators of his time. The 
revolutionary tendencies involved in the Puritan 
movement were neatly appremated in his famous 
dictum at the Hampton Conference in 1604; '^No 
bishop, no king.” Authority from above and not 
from below was the principle, in his mind, of both 
ecdesiastical and secular order; and if episcopal 
authority riiould give way to that of chosen represent- 
atives of the congregations, the royal authority was 
likely to experience a like fate. The tendency 
toward open identification with each other of the sub- 
versive tendencies in both church and state achieved 
its perfect work in the rrign of Charles I, who 
ascended the throne in 1625. 
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THEOBIES OF THE FUBITAH BEYOLimOH 

1. PoZtjtcoZ Doctrine of the Parliament Parly 

The petiod of the Puritan Revolntion has a two* 
fold importance in the history of political theories. 
In the first place it gave systematic form and con- 
crete expression to the l^alistic ideas that had long 
constituted the bulk of English political philosophy. 
In the second place it took over into England the 
theories of secular and ecclemastical politics that had 
been elaborated on the Continent during the Renais- 
sance and the Reformation, blended with them the 
virile and invigorating influence of various notable 
English intellects, and prepared them for re*trans- 
misrion to the Continent in the next century, when 
their dominion was to become undisputed. 

Under Charles I the first phase of the revolution 
was that in which the constitutional issues between 
king and Parliament were fought to a finiwTi in the 
triumph of Parliament. No more than in the reign 
of James I was the conflict here laigely one of ab- 
stract principles. Though Charles asserted with per- 
sistent formality that he was answerable for his acts 
to God alone, yet this assertion most commonly ap* 
peared as the prelude to an exposition of the grounds 

819 
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Ms policy in the laws and constitution of England ■ 
On the side of Parliament the Common W and the 
great pre-Tudor statutes were the whole foundation 
of Its cause tiU its triumph over the king was com- 
plete. The Parliamentary argument embraced, how- 
ever, two distmct tendencies of doctrine, which 
occupied very different positions in the history of 
political theory. The first consisted essentially in 
the long familiar idea that the king was subject 
to law and that law had its source, not in the mon- 
arch, but in the people,* represented by its historical 
organ, the Parliament. This was merdy the anti- 
monarchic doctrine which had received very complete 
devdopment, from the standpoint of Continental 
institutions, in the Huguenot and Jesuit thought of 
the sixteenth century. It was opposed, as we shall 
see, by arguments which mpeated or developed those 
of Bodin and the other pro-monaxchic jurists.* 

In quite a different relation to the history of po- 
litical thought stands the second tendency in FarhV 
mentaiy doctrine. This was a distinctivdy English 
development, and consisted essentially in a closer 
definition of '^people” in terms of tlie individuals 
composing the aggregate, and in a more precise 
ascription of rights to each of these individuals. How 
loath the advocates of popular sovereignty had always 

^ bis speseh pForoguing BsrUsmeiit in 1028. GsTdiner, Con- 
tiilutienal Jhemenfi, p. 78. 

* “Nation” appeals iiequently in tbo stings of the time as s 
variant for “ peo^e." 

• For ozamplMp wa iho Erguinont of T^Tiitelocfce in BnWfl 
(Phitliero, Sdeel Sialutes, p. 861), and tbat of Bcrkcltgr in the Ship 
hlon^ Case (Gardiner, CanflUulknat Jkvmentt, p. 122 el eej-). 
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been to oonceire of the “people” as consisting of 
individuals rather than gronps or assoraations, and 
to concede rights against the monarch to individuals 
rather than to estates or parliaments or coiporations, 
has been indicated in onx examination of the six- 
teenth-centnrj theories. The “beast vrith a thonsand 
heads” tvhich had. stimulated, the invective of so 
good a friend of the people as Langoet (or 'frhoever 
■wrote the 'FindicicB contra Tyrannos) -was an ever 
present terror to the intdlectnal and political classes. 
Nor was it altogether of choice that the Parliament 
men of England gave an impulse to the movement 
■which led straight through the “rights of English- 
men” to ■the “rights of man.” Eliot, Pym and 
Hampden ivonld have been entirely satisfied with 
the recognition of the political rights of their own 
social and economic class, which controlled Parlia- 
ment; but the resistance of the hing forced ■to the 
front the conixoversies which produced, first, iax- 
reaching formulas of the legal rights of every English- 
man, and then ■the ■transfer of the whole discussion 
from the domain of ETiglish law to that of the law 
of nature. 

It was in connection ivith the religious phase of 
the Puritan Bevolution, and especially thmn gh ■the 
development of the Independents, to be noticed bdow, 
that ■fhe ■tendency just referred to became most mani- 
fest. Xet its presence in the purdy legal phase of 
the conflict ■was not obscure. Prom "very begin- 
nmg of Charles Ps rdgn Parliament insisted that 
the law of the land guaranteed ■various specific 



POLITICAL THEORIES 

privily of evBiy subject against interference by 
the kmg. In ihe Petition of Eight (1628), which 
marked the end of the first stage in Parliament's 
progress to victory, the specific privileges which the 
king recognized were ; exemption from certain forms 
of ta^ save when imposed by act of Parliament; 
the right to learn, through the writ of hobeas coFpitSf 
the cause of imprisonment or detention by royal order; 
exemption from the quartering of soldiers and from 
the processes of martial law.’ During the period in 
which the king ruled without Parliament (1629-1640) 
various additions to and modifications of these legal 
rights were asserted and tested in the courts, and the 
custom developed of sum mariz ing the rights con- 
cerned under the head of ‘‘person and estate,” or 
“ person and property.” These were described as the 
“fundamental liberties” of the kingdom, and during 
the final conflict which ended in the overthrow and 
death of the king the formula assumed substantially 
the shape that remained familiar for centuries — *' life, 
liberty and property.” Thus the Grand Eemonstrance 
of December 1, 1641, which was Parliament's plat- 
form for the approaching conflict of arms, declared 
that the abolition of the Star Chamber aud the High 
Commission had most effectually secured men “in 
their persons, liberties and estates.” * King Charles, 
on the other hand, in his impeachment of the Par- 
liamentary leadera, charged them with endeavouring 

» The Petition of Kight ia given in Gardiner, Cotuiitulwnal Dte<f 
mnb, p. 66. 

* See. 129. Getdiner, Caaslilutional Doewnenit, p. 222. 



the fabliamemtabt boctbine 


22S 


to set up an arbitrary power over " tbe lives, liberties 
and estates ” of bis Majesty’s people.^ And, finally, 
Cromwell could find no more fitting climax for his 
indictment of the Bump Parliament, after he had 
tinned it out of doors, than the fear that through 
its inefficiency the ** lives, liberties and comforts ” * of 
God’s people would be delivered into the hands of 
their enemies* 

The legal and constitutional aspect, then, of the 
Faritan Bevolution in its progress up to the establish- 
ment of the Commonwealth, shows us the triumph of 
limited, as contrasted with absolute, monarchy and the 
pretty clear definition of those individual rights which 
were to become known as natural rights.” 

All this was achieved, however, through the appli- 
cation and expansion of that Common law of 
whose glory had been proclaimed by Fortescue 
Coke, but whose virtue had no significance beyond 
the boundary of England. For the development of the 
theories which accompanied, and in some measure 
determined, the affiiirs of the Commonwealth and 
Protectorate we must turn to the ecclesiastical aspects 
of the upheaval. 

2. EceUsuK^xsal Doctrine of the Farliament Forty 

It is a fiimiliar fact of history that the end of 
Charles Ps absolute government was the direct con- 
sec[uence of his attempt, in 1637, to enforce a new 

* Gardiner, qp . «(., p. 236. 

* Cromwell's »coinforta” is at least equal to JefEenon's “puranit 
« happing" as a qrnoDTin for « property." 

* Ghudiner, op, ciu, p. 401. 
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liturgy in Scotland. The resistance of the Scots not 
only revolutionized the church in Scotlandi but so 
embarrassed the kmg in England that he was obliged 
to summon the Parliament that eventually dethroned 
him. Ecclesiastically the overturn in Scotland con- 
sisted in the abolition of the Episcopacy and the 
establishment of a Presbyterian form of church gov- 
ernment on the lines whidi Enox had derived from 
Calvin. This signified the ultimate triumph of the 
anti-prdatical ideas and tendencies which James I 
ha d succeeded in resisting in both Scotland and Eng^ 
land.^ How closely these ideas and tendencies were 
related to the anti-monarchic political doctrines of the 
sixteenth century, has been made evident in the ac- 
count of the Oalvinistic monarchomachs. The rda- 
tionship appeared now in the procedure by which the 
Scottirfi nation organized itself against the king— the 
famous Covenant of 1638.* With a conscious and ob- 
vious reference to the covenants of the Old Testament 
by which the Chosen People had confirmed their alle- 
giance to Jehovah and to their king, the Scots pledged 
themselves to maintain the worship of God as ordered 
in their kirk and to sustain and reverence th^ king 
so long as he conformed to the laws of the kirk and 
of Parliament.® In both form and fact, thus, the 
Scottish people exemplified the theories which bad 
been developed by Languet and Buchanan. 

The effect of the Scottish example on the ecclesias- 


1 Supra, pp- 214 et teq. 

* Terf In Gnrfiner, ContlilulUmal DoeummU, p. 

\ SS iB tte ^tatance of ao enormously verlmse document. 
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facail mtnatian in Engluid was veiy important. Op- 
position to Episcopa(7 on merely ecdesiastical grounds 
had been much less keen in the southern than in the 
northern kingdom. But the arbitrary metiiods by 
which Archbishop Laud had enforced conformity 
upon the not unimportant Puritan element in Eng- 
land, and the extreme ground taken by certain high 
prelates for the divine right of bishops as well as of 
kings, involved Episcopacy in the destruction which 
the Long Parliament meted out to all the supports 
of the royal policy. The time had now come for 
England to decide finally tiie questions of church 
government which had been already solved, though 
with much efEort, by the Continental Ti atinn ii^ that 
had revolted from Rome.^ Henry VHI's peculiar 
method of severing relations with the Papacy had 
prevented these questions from coming to a definitive 
issue before. But after the downfall of Laud all the 
diverse opinions as to church organization the 
relation of state and church that had closely followed 
the Lutheran movement on the Continent came to 
the front in England.* Parliament was somewhat 
easily moved to destroy prdacy, so far as it involved 
political functions. The bishops and other churdi 
offidals were deprived of all right to sit in Parliament 
or to exercise any sort of political or judicial author- 
ity.® This settled one phase of the matter. But 

* Supra, pp. 8 e( uq. 

* For the seets that appealed in England, see Masson, Ufe of 
AftHon, m; 18S e( uq. 

^^Aot of 18 Car. ^ c. 27. Gardiner, Coiutatrfionof Doeammts, p. 

Toa. n.— Q 
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'whe&BT biahops i^otild be retained for purely ecclesi* 
astical functions, was another question. The answer 
was given when Parliament voted that the Presbyte- 
rian system of organization and government should 
be introduced into the Chmndi of England.' 

Two causes chiefly had contributed to this result, 
and each had a distinct importance in the general 
devdopment of political tiieoiy. The first cause was 
the enormous influence acquired by the Scottish poli- 
and divines through the necessity of Scottish 
aid in Parliament’s war with the king. The alliance 
of 'P.ngla.Tid and Scotland against their common king 
had been effected by the Solemn League and Cove- 
nant* in 1643. This instrument expressed in both 
its form and its substance the political ideas that had 
been characteristic of militant Calvinism. Its form 
was not that of an ordinary treaty between govem- 
menta, but that of a mutual agreement, signed and 
sworn to by each individual for himself, undertaken 
by the "noblemen, barons, knights, gentlemen, citi- 
zens, burgesses, ministers of the Gospel, and com- 
mons of afl sorts in the kingdoms of England, 
Scotland and Irdand.” It reproduced, “J® 

.character of the Scottish National Covenant of 1638, 
and carried fully over into England the conceptwns 
of national popular sovermgnty that were implied m 
that instrument and its application. The ° 

the League and Covenant became a test m EngJann 


268 et teq. ; Masson, Zi/e of mten, III, 6 «* **8* 
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of a man’s adhesion to the cause of Parliament 
against the king. Under such circumstances the 
anti-monarchic trend of the movement was compre- 
hensible to the dullest, while the appeal to each 
individual, rather than to representative bodies, 
whether municipal, provindal or national, could not 
but suggest a conception of “ people ” and of the con- 
tractual basis of government that was very diSerent 
from what the Continental manarchomachs had set 
forth. In its substance, however, the League and 
Covenant aimed to counteract any baneful tendencies 
toward democracy by setting first among the ends to be 
attained the reformation of church and religion so as 
to conform to the Scottish ^tem. It called for the 
extirpation not only of Popery and prelacy,^ but also 
of "superstition, heresy, schism, profianeness” and 
everything contrary to sound doctrine and to godli- 
ness. This was well understood to signify that the 
rule of conformity was to be as rigorous under Pres- 
byterian as it had been under ESpiscopal organization, 
and that Parliament was to enforce the moral and 
religious discipline prescribed by ministers and elders 


as strictly as Charles I had enforced the prescriptions 
of Archbishop Laud and his coadjutors. I^ot unregu- 
lated democracy, but the Calvinistic aristocracy, was 
to prevail in the reformed system which was to be 
mtroduced by the League and Covenant. 

The second cause that efficiently contributed to 

iprda^ was defined as meaning "Chnnsh govenmieiit Iw Aroh- 
Bishiqis, theii Chaneellois and Commissaries, Deans, Deans 
and Cfaapto^ Aiohdeacona and aU other eoclesiaBtaeal offioen dcpendr 

ingonthathierawliy.”— Art.IL 
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the establiahmeat of Fresl^rterianism Parliament 
is suggested by what has just been said. In the ex- 
citement and confusion of the breach between the 
Long Parliament and the king all restraint on the 
multiplication of sects and sectaries had been lost 
sight 0^ and England teemed with doctrines, both 
religious and political, that would be extravagant at 
any time, and that to conservative contemporaries 
seemed to threaten social anarchy. The hope of set- 
ting some bound to the radicalism that unrestrained 
private judgment was promoting, won to the support 
of the new establishment many who had little liking 
for Scottish Presbyterianism in its ecclesiastical 


or its moral aspects. The sequel proved, however, 
t-ha- t such hope was fallacious. In effective opposi- 
tion to the established church stood that body of 
sectaries who, whatever their divergences on other 
points, agreed in contending that their creed and 
worship should not be a subject for regulation by 
the government. Under the name of Independents 
they won the support of the military dictator whom 
the development of the revolution produced, and their 
ideas prevailed in the Cromwellian rdgime of the 
Commonwealth and Protectorate. The mportance 
of the Ladependents in the history of political theory 
is very great. They included thinkers wbrae nam^ 
stand high in the list of influential contributors to 
the modem philosophy of government. Moreo^^r 
the theories incidental to the Independent inoveme 
added two items to that series of ^ 

which played so large a part in the though 
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eighteenth and nineteenth centuries. The jurists of 
the Common law were, as we have seen, largely 
responsible for the formula which ascribed first to 
Englishmen and then to all men the inalienable rights 
of life, liberiy and property. In much the same 
sense the Indq>endents of the Puritan Bevolution are 
reqionsible for the rights of freedom of worship and 
freedom of expression. 

3. The Headopmmt of InieptindjeMy 

Erom the theolo^cal and ecclemastical point of 
view the Independents were the radicals of the 
Befonnation in England. They represented that 
same extension of the prindple of private judgment 
in interpreting the Scriptures that had gfven so much 
trouble to the Continental Beformers. To a Tiatinnal 
church they manifested the same repulsion as to the 
universal church under Borne, and they r^ected every 
prescription of creed or ritual or discipline save what 
the individual Christian took upon hitnaBlf That 
such an attitude was incompatible with any conception 
of a church that had prevaOed in thirteen centuries, 
goes without saying ; and that the political implica- 
tions of it were radically democratic, was entirely dear 
to contemporaries. It is not strange that the earliest 
holders and exponents of these doctrines suffered as 
much persecution as they did; that they did not 
suffer more was due to the fact that they were in the 
main orderly and law-abiding people in all that con- 
cerned non'ccdesiastical relations. 

.The first manifestation of Ihd^endeniy in Eng- 
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knd WSLS the teaching of Broime and Bairow in the 
re^ of Elizabeth and the propagation in small and 
obscme congregations of Browmist ideas, as they 
trere called. In shbstance these ideas were that anj 
self-consiitated gronp of Christians was entitled to 
manage its discipline and worship according to its own 
Tiew of the law of Grod, and that the officers of secular 
government had no anthority to enforce submission to 
any paitictilar ecdesiasiical system. Brownism im- 
plied, thus, the purest individualistic democracy in 
church jnsHtution and government,^ toleration as 
the principle of the state’s relation toward relipous 
worship. Practically, however, the aim of the Brown- 
ists was not general toleration, but escape from the 
hanying to which they, like the rest of the Puritans, 
were subjected by the Episcopal authorities. Under 
James I and Charles I the steady increase in the num- 
ber of the Puritans and the corresponding increase of 
rigour on the part of the bishops in their efforts to 
maintain conformity produced that Separatist move- 
ment of which the most famous result was the settle- 


ment of New England. . . - i 

la America all the conditions, ecclesiastical, social 
and political, were favourable for the full unfolding oi 
the theories impHcit in the Independent doctMC. 
The colonists were securely beyond the range o rc- 
stmint by the bishops,- the inhospitable ° 

1 Brmme defined a cbarch as «a a« 

or belieren*. by a to 

wider ttegoreniinent of God and Chnst 2ai, See 

holy cornmnnion.’' iLlS An excellent steteb 

of ae histoxyof Indq«idencj-inay be fonnd in Masson, u. 
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tiie land and of its aboriginal inhabitants rendered in* 
evitable a high degree of sodal cohesion and economic 
equality; and the remoteness and preoccupation of 
the royal government prevented any efEective control 
from En^nd over the political institutdons that de* 
veloped. There resulted that aggregate of communi- 
ties; democratic in institution and independent in 
both ecclesiastical and secular organization; which con- 
stituted colonial New England. Here Independency 
was first realized on a significant scale. The self- 
constituted congregation of worshippers was the pri- 
mary ai^ect of each community, and the political 
organization was effected in conscious or unconscious 
imitation of the ecclesiastical. Covenant or compact 
—the express consent of each individual to the 

formation or perpetuation of the community was 

universally accepted as the basis of a community, 
whether religious or political, and the early history 
of New England aboxmds in applications of this idea 
in concrete cases.^ The Mayflower Compact, the 
Fundamental Orders of Connecticut and the Newport 
Declaration^ expressed without disguise or reserva- 
tion the democratic principles that were only latent 
in the Scottish National Covenant of 1638. The whole 
tendency of conditions in America, indeed, was to 
set in full view everything involved in Independency, 
whether theoretical or practical. The consequence 
was that when, after the assembling of the Long 
Parliament, the eodesiastical revolution b^an, New 

» See Jfcniam, flwtoiy nfAmtriean Poffticol Thmiu, pp. 17 a eeo. 

Specially tbie last oae, cited by Metriam from R. I. Beeotde, 
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E^nd cmtribTifed materiaUy to the theories which 
triumplied in the Cromwdlian rfgime.^ 

Probably the most important of these contributions, 
£0 far as political bearings were involred, was the 
formal theoiy of toleration which was set forth by 
Boger Williams. The Puritans of Massachusetts had 
adopted a ig^stem which, in the adjustment of rela- 
tions between secular and ecclesiastical authority, 
had much of the theocratic character of Calvin’s 
regime in Geneva. Williams had been banished fiom 
the colony for refusing to conform to the standard 
of belief and practice set by the ministers, and his 
Bl<nJi£ly Tenent of Peraeeution, though written in 
England, 1644, with immediate reference to current 
controversies ther^ derived its inspiration and its form 
from his American experience.^ It was a radical plea 
for freedom of conscience, riuinking from none of those 
extreme logical implications of the doctrine that stag- 
gered less resolute advocates.’ To Williams a church 
was merely a group of individuals united for a pur- 
pose which was of no more concern to the civil magis- 
trates than the purpose of any other group, such as a 
trading company or a medical soraety. What belief 
was professed or what form of worship was exerrfsed, 
was a question beyond the competence of the govem- 

* For the reflex aetion of JTew England on old En^d, eee 
Osgood, iaPaUieal Saatet Quarterly, TI, 216 et teq. 

* The wort, edited br E. B. Underbill, was rqrfnted br IM 

Hanserd Knollys Soaety, I«ndon, 18*8. For the cirenmstanees rf 
ifB pnblication see Underhill's Introduction. Abo* Osgood and 
bleiiiani, qp- eft-, ond Masson, IH, 113 et lej. .... ^ 

* For the ■radons shades of belief in toleration at tins tune see 

Masson, IH, 122 et teq. 
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mental authorities, so long as the laws for the main- 
tenance of peace and order were not infringed. Jews, 
Turks and even Papists (“ upon good assurance given 
of civil obedience to the civil state ”) must he left 
alone by the secular power. The duty of the civil 
magistrate was summed up by Williams thus : To 
the rriigion which his conscience tells him is the true 
one — approbation, personal submission and protec- 
tion; to one which he bdieves &lse — permission 
and piotecrion.^ Thus the promotion of the true 
faith, which had for twelve centuries stood first 
among the recognized funciions of government, was 
dropped out of the category. Boger Williams, a 
Foritan of the Puritans, here joins hands with the 
wholly un-Puritan Machiavelli in an appeal to the 
principle of pagan Borne. 

But the spirit in which Williams defends his 
thesis is anything but Machiavellian. Texts from 
Scripture, with interpretations as fiuvfetched and 
fiinciful as any produced by the medissval sn hnlnffti o B, 
are the main feature of his argument.’ Only second- 
ary to this is the argument ab incomenientia — the 
exposition of the inconsistencies and inhumanity that 
attend the supervision of religious belief by ttie secular 
government.® Toleration is the true principle, first 
because God enjoins it, and only second because 

^ 3%e fi/otufy Tenant, ohap. caacr. 

* To detire tdlemtion from the history of the Israelites in o-"—" 
was naturally a serious taslc. For tiie matter of JSlijah amd tiw 
propheis of Baal, see the Bhudg Tenant, chap. Ixxvi 

• He frequently reonts to the thought that without fa>1« rnH<yn in 
praotiee the greater part of the race would hare been destroyed for 
idolatry and non-confomiity.— qfi chaps, xcvii, ci, 
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it is politically and sodally expedient. Tet the 
fact that the argument from e^iediency is used at all 
is significant. Taken in connection with the demo- 
cratic dogma which Williams propounds — that dvil 
government is based on the consent of the people, 
expressed in an original compact — it indicates a 
tendency toward those more extreme and purely 
wi.tinTin1iHtin methods of thought which were cbaiao- 
teristic of the Levellers. The Bloudy Termi, in other 
words, expresses essen tia lly the resolution of a body 
of religious sectaries, the Ind^endents, not to he 
i^ nnrii-nfl,t.Rd by another such body, the Presbyterians; 
while the fuller implications of the theory which the 
work embodied were revealed in the political revolu* 
tion which was effected in 1647-1648 by the army. 


4. PoV^kcA Theory of CAe CommmvmJih 

It was the steadfast rdfosal of the Presbyterian 
majority in Parliament to adopt the prindple of a 
broad toleration, that led to the overthrow of both 
Parliament and monarchy. The army, bo& officers 
and rank and file, was strongly Indepraident in fe^ng. 
After crushing out the last vestiges of royalist militaiy 
opposition in England the soldiers in their canton- 
ments came much under the influence of the mos 
radical of the sectaries— those generally Imonu 

later as Levellers. In 1647 Parliament voted the 
disbandment of the army, but the order was disobeyed. 
The soldiers, urging certain grievances in respM 
their pay, took things mto their own hands, ^ 
away the officers whom they disliked, and orga 
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a council, consisting of rapresentatives elected by each 
regiment, to direct action for the common interest. 
To tins council were ultimately added those general 
olhcers who espoused the cause of the army, includ- 
ing Cromwell and Ireton, while the elected represent- 
atives of each regiment were made to comprise two 
commisooned officers and two privates.* The army, 
thus organized, became after the middle of 1647 the 
controlling factor in the political as well as the 
mUitaiy affairs of England. It took the captive TCing 
Charles into its custody ; overawed Parliament and, 
by pur^ng that body of Presbyterians, reduced it to 
a Bump; suppressed the renewed royalist uprising 
in the second Civil Warj and finally brought the 
king to the scaffold and abolished the monarchy. In 
the stress of renewed war the democratic elements in 
the constitution of the army gave way to the normal 
forms required by military disdplme ; * and ultimately 
the prestige of the victorious commander produced 
the monarchic Protectorate. To the end of the 
Cromwellian regime, however, there persisted the 
influence of certain radical ideas which found their 
first clear formulation in the controversies of the 
period when the army was taking the affairs of the 
realm into its own hands. 

For our purpose these controversies may be regarded 
as concerned, first, with Uie source, content and 


possessors of the rights which all the anti-royalist 

* Gardiner, CSbiV War, HI, 101. 

* The dected representatives of the nnk and file ceased to partici- 
pate in the conduct -of the army’s policy in Janneiy, 1048. Firth, 
Preface to ne Clarhe Pt^rs, p. Iviii. 
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facticms held to belong to “ the people ” ; and second 
Tvith the constitutional and governmental arrange- 
ments through Tvhich these rights were to be made 
eSectiye. 

As to the source of these rights, we have in the 
doctrines preached by the Levellers, or extiemest 
Independents, a pretty complete transfer of the debate 
from the law of England, upon which the earliest 
exponents of the Parliamentary cause had depended, 
to the law of nature, and a perceptible tendency to 
emphasize reason rather than Eevelation in the 
development of the argument. As Edwards says of 
the sectaries in his Gmvgrtma: “Though the lawes 
and customes of a kingdom be never so plain and 
deer against their wayes, yet they will not submit, 
but cry out for natural! rights derived horn Adam 
and right reason.” ^ The body of natural rights thus 
insisted upon was held to embrace specifically those of 
life, liberty and properly, freedom of consdence and ex- 
pression, and equality in political privilege. Equality, 
indeed, was the mainstay of the extremists’ doctrine, 
and was the basis of their argument for manhood suf- 
frage. The right to vote for representatives was held 
to be an immediate corollary of the principle that every 
Tna,Ti was by nature free and could be Bub]eoted to 
government only by his own consent ; for government 
must be by law and law must be the will of each 
individual, expressed either in person or tbrongh a 
representative. This radical democratic conception 
was associated to some extent with the further idea 
1 Quoted hf Firth, Preface to Tht Ctwie Pajien, p. lx. 
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that equality in property as well as in the franchise 
was the natural right of every man; and it was 
apparently this feature of the Levellers’ programme 
that was most influential in causing Ireton and 
Cromwell to oppose them and thwart their projects 
in the council of the army.^ But whatever the pre- 
cise content of natural rights, the possession of such 
lights was an attribute, the extremists clearly main- 
tained, not of the people considered collectively or as 
organized in traditionary corporations or parliaments, 
but of the people considered individually. In the 
multitudinous manifestoes* of the Levellers this 
individualization of natural rights is constantly dis- 
cernible, and the thought of these men tna.rTra a con- 
spicuous stage in the transition from the ancient 
notion of rights of the people to the modem notion 
of the rights of man. There had been something of 
individualism in the Scottish Covenant and similar 
papers, but as compared with that of the Levellers it 
was mechanical rather than conscious. 

The constitutional and governmental arrange- 
ments through which the army proposed to wialfa its 
doctrines effective are to be seen in the various docu- 
ments in which the programme of tiie Independents 

' For Ireton’s streniunis oppodtaon to manhood snSrag^ on the 
that it endangeted proper^, aee Cfarfc Papert, 1, 290 a ttq. 
^inborow makes the best presentation of the Lerelleis’ ease in this 
debate; eqk pp. 803 ef ttq. 

s The most prolific source of these was Lieutenant Colonel John 
Wburne, for vhose career see Gooch, Dmoemtie Ideax, 141, 200. 
ihere is a volume containing thirteen of LUbnrne's pamphlets in the 
^raiy of Colnmbia Univeisity. Most of the catchwords of modem 
*mwr8^ are to be found in his writings; “We the people," in 
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was embodied. Jlost important of these was that 
called «The Agreement of the People/’ framed bv 
the cornea of the annj in 1647, as the basis for an 
adjustment with the king and Parliament, and pub- 
lished, in a much modified form, at the time of the 
execution of Charles in Januaiy, 1649.‘ This paper 
itself and the debates in which it took its shap^ throw 
most important li^t on the currents of political 
theory in the army.® We are enabled to see the first 
complete manifestation of the principles and pro- 
cedure which later became familiar in the form of 
constitutional conventions and written constitutions. 
The "Agreement of the People ” was in fact a draft 
oonstitnrion for the Commonwealth — a draft, how- 
ever, which was prevented by drcmnstances from ever 
going into eftect.’ 

The most rignificant of its features, from our point 
of view, were the followbg: It declared itself to be 
an expression of the wiU of the people, and made the 
meaning of this declaration entirely clear by provid- 
ing that eveiy individnal who was induded in "the 
people" should sign the document. Its leading pur- 
pose was to provide a clear and unmistakable mode 
of organization and action for the Parliament, as 

' Both drafts are in Garffinsr, CentfiMional JJeeametitr, pp. MS, 
M9- 

*Thc debates arc p re t ^ fttllj reported in 27.# CZarfe Peptf*! 
Fre&ee, pp. xlrin et with the text as tiiereiii indieated. and Vol. 
IT, Preface, pa. xr e( teq^ with the text Also, Gatdiner, Cinl ffiwv 
(cliap.lT). 

* ManT of its piwrisions for the aetasl organization o. gorerenw' » 
were enacted by the Bmnp and appeared also in the Instmmeat of 
Gorenunent. 
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representatives of the people — which purpose was 
effected through the scheme of a single body, to be 
elected biennially by constituencies substantially 
equal in population, and to be intrusted with the 
supreme powers of government. That the authority 
of this body was delegated, however, and not origi- 
nal, was distinctly declared through the express 
reservation of certain matters from its competency. 
Among these things reserved were final judgment 
“concerning things spiritual or evangelical,” the 
conferring of privDeges, bills of attainder (save in 
case of officers abusing their trust), and the security 
of private property. These reservations constituted 
what later came to he known as a bill of rights in 
behalf of the individual as against the government. 
The guarantee of these rights, furthermore, was 
unmistakably insured by the inclusion of them in a 
list of the provisions “ fundamental to our common 
right, liberty and safety,” and the declaration that 
it should not be treason to resist the representative 
body if it should “ render up or give or take away ” 
these fundamentals.* That is to say, the right of 
resistance against the government was esq>ressly 
ascribed to the people. 

This famous document is the nearest approach 
ever made in England to the recognition of an 
authority capable of self-expression hi^er than the 
ordinary legislature. If the Agreement had been 
put into operation as contemplated by its framers, it 
would have stood as the expressed will, not of Parlia- 
• Draft published in Jsnuarr, 1S40, sec. 10. 
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mentj but of tbe people considered as indmduala 
It would have realized far more completely than the 
Scottish Covenant the ordaining of government and 
law through consent and compact. Yet the source 
of this extreme democratic principle in the Agree< 
ment was not abstract philosophy, but the distrust 
felt by Ireton and the other army leaders toward the 
Presbyterian Parliament;^ and the faUore of the 
paper to go into effect was due to the fact that, 
when Parliament had been purged of Presbyterian^ 
these same leaders felt that it was safer to cany 
through thdr revolution under cover of tbe sacred 
na-TTift of Parliament than to display the catastrophe 
without disguise. How utterly disgusted with this 
policy were the real democrats of the day the 
Levellers, may be seen in the furious assaults of 
Lilbume* and others upon the Rump and all its 
works. In these sectaries was the true logic of the 
system which the Agreement embodied. But this 
logic meant ultimately universal suffrage and doc- 
trines as to property that Cromwell and Ireton could 
never accept; hence the Bump, without resort to the 
people in general, was used as the instrument of the 
revolution. Later this fear of radicalism, on the one 
hand, with the probability, on the other, that a free 
election for Parliament would go against Indepen- 
dency, if not against the whole Commonwealth 
was the underlying cause of the transformation mtc 
the Protectorate. 

1 Cf. Gaatdiner, CSwI Wa-, HI, lia 

s See his Fundamental ZHeriies t^Englani, 
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The military government administered by Cromwell 
as Lord Protector expressed no theory of politics. It 
was felt by contemporaries to be merely a transitory 
condition. No philosophy save the recognition of 
compelling necessity was produced to justify it. The 
political speculation of the period turned wholly upon 
the questions as to whether commonwealth or mon- 
archy should become the permanent system, and in 
what particular form the one or the other should be 
organized. In the debates on these questions the 
theories and the theorists of the Commonwealth pe- 
riod retained the chief place. 

5. The Political Ideas of Milton 

In the writings of the extremists like Lilbume the 
basic principles of the Puritan Revolution are abun- 
dantly illustrated, and the blending of ideas derived 
from English law with those obtained from the Scrip- 
tures and from the theories about the law of nature, 
is thoroughly efEected. But the form and manner of 
the Levellers’ philosophy were so lax and incoherent 
that little effect of it was manifest save in the surg- 
ings to and fro of popular interest in England itself. 
Ear different was the case with the works in which 
the cause of the Commonwealth was sustained and 
defended by John Milton. Not only in England, but 
also, especially after his crushing reply to Salmasius, 
all over the Continent,* the learning, logical power 
and literary form of his writings wrought powerfully 
for the promotion of the principles which he espoused 
^ Masson, Milton, IV, 816 et seq, 

yoh, II.— R 
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Not SO much because of novelty in essence as because 
of philosophic breadth and force in formulation and 
permanence in influence, his theories must be briefly 
examined. 


As to the ori^ and end of government, Milton’s 
doctrine * is that of the sixteenth-centuiy monarch* 
omachs, so presented, however, as to emphasize the 
rationalistic rather than the Scriptural supports of 
the theory. “All men naturally were bom free,” 
and were endowed with the right and power of self- 
defence and preservation. To avoid the discord and 
violence that sprang from Adam’s transgression, cities 
and commonwealths were founded by agreement of 
men with one another, and kings and magistrates 


were chosen “as deputies and commissionerB to ex- 
ecute . . . that justice which else every man by the 
bond of nature and of covenant must have executed 
for himself and for one another.” Further, to guard 
against the perverse tendencies of the persons thus 
intrusted with authority, laws were devised, “either 
framed or consented to by all,” to limit the action of 
the governors. Kings and magistrates, thus, are but 
the agents of the people j they possess no power save 
what is originaUy in every man and is delegated w 
them, and they exercise no power save under the 
restriction of the la^vs. Moreover, though the exer- 
cise of power is intrusted to kings and 
yet it is in the people that power “remains funda- 
mentally” as a “natural birthright.” 

concise formuIsUon of his views on this 

vade the Dejennio pro Populo Anghamo (16ol> . 
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From these premises Milton draws the obvious and 
familiar conclusions as to the justice of deposing 
rulers for violation of right and law. His argu- 
ment is illustrated by the well-worn instances of 
deposition and tyrannicide from both sacred and 
profane history. But the stress that is most char- 
acteristic appears in the insistence that the doctrine 
propounded is the only one that is plainly reasonable 
anil compatible with the dignity of man.* The royal- 
ist claim that the election of a king expresses really 
God’s choice is neatly turned against its makers : If 
the people’s act in election is the act of Grod and a 
just ground for enthroning the monarch, why is not 
the people’s act in rejection equally the act of God 
and a just ground for deposing If it is by Gh>d 
that kings reign, it is by God, too, that peoples as- 
sert their liberty. It is indeed more godlike for a 
people to depose a tyrant than for a tyrant to op- 
press an innocent people.’ All this is plain to natural 
reason, and merely receives additional confirmation 
by the Scriptures. 

That ultimate political power is in the people, is 
the most fundamental prindple, then, of Milton’s 
philosophy. He stands for popular sovereignly, what- 

X To think that the people were created for the king rather than 
he for them, and that they collectiyely ate inferior to him singly, 
** wei« a kind of treason agamat Hie dignity of mankind." — Tenure 
of Kings and ilagittratet, 

* JMd^ in Mbrley’e ed., p. SM. 

* Tjrnmmim eane tollere qnam constitnere divinitis est j jdus^QO 
Dei ceniitar in popnlo quoties ininstnm abdicat regem, qnam in 
rtge qni innocentem qpprimit popnlnm.— De^eiwib Primo, in TTorln 
Fletcher's ed., p. 661; also p. 351. 
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ever the form of government. Liberty, as the " birth 
right " of men and of nations, is also a concept which 
he dwells much upon. TTio doctrines under this 
head are of particular interest, since they embody 
in most attractive form ihe substance of that radical 
creed which is so incoherent mid repulsive in the 
writings of other extreme republicans of the day. 
The liberty for which he contends is not alone the 
absence of monarchic government, but the assurance 
to the individual of a wide sphere of action unre- 
stricted by any government, hfilton is the earliest 
great prophet of that individualism which came to 
be almost a philosophic fetich in the nineteenth cen- 
tury. It is, however, the foundation and not the 
content of his doctrine that suggests the recent sys- 
tem of laiasfsi fak'e; for, extreme as he was by the 
standards of his time, the sphere which he would 
exempt from governmental interference is very 
l iynited as compared with later ideas. 

The of his demand that the individual be 
let alone is the dignity that belongs to a being en- 
dowed with reason. "Eeason,” he says, "is but 
choosing;”^ and where opportunily to choose is 
denied by the prescription of government, man- 
hood itself is stunted and destroyed. Opportunity 
for each man to work out his own good is what 
government must aim to secure. Laws must merely 
punish crime; the absence of laws will do most for 
the positive promotion of virtue.* The real progress 


iAKOj>asftico(MorIey),p.m . ond 

• Bee his Seeimda, -mth tiie traMlatea ex™. 

. . . TV Ron esn. Oll-OlR. 


SSee his JJtfe/mo oeeunaa, 
gnalysis in Masson, IV, 680 rt seg., esp. 611-812. 
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of the race requires also that men rise superioir to 
custom and prescription^ whose tyranny is as depress- 
ing as that of positive law. Reason, cultivated and 
informed by all attainable means, shall be the sufS.- 
cient instrument of all social and political good, and 
the warrant of liberty. 

As to the details of this rational liberty which 
Milton demands, they include, first, religious tolera- 
tion.^ On this head the plea of Milton is that of 
Roger Williams, with the emphasis, however, on the 
argument from utility rather than on the injunctions 
or teachings of the Scriptures. Government is to 
keep its hands o£E entirely from the regulation of in- 
tercourse and communion between man and God. In 
the second place, he demands the unrestricted freedom 
of the press. The immortal Areopagilka (1644) 
embodies his indignant rebuke of a censorship and 
his eloquent plea that, unless human reason is a 
delusion and a snare, truth trill always prevail, in 
a fair field, over error, ^s principle carries him, 
moreover, far beyond the mere question of the press. 
To the whole system of govemmmital supervision and 
restriction which he finds sustained by Plato and his 
school, Milton opposes the demand for a rational free- 
dom. With an obvious allusion to the Calvinistic 
regime so dear to the Scottish and English Presbyte- 
rians, he denounces as destructive of the very foun- 
dations of virtue the attempt to enforce a rigid and 
austere code in diet, dress and amusements. He pro- 
tests against uniformity in conduct, thought and ex- 
* See especially hie ZVeoiiM of CivU Power tn Sedeiiastieal Caiua. 
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pression as not only unattainable, but wholly undesuy 
able, and on the basis of a rational and but slightly 
regulated diversity he rears a magnificent ideal of 
both individual and national progress and prosperity. 

Liberty, then, was the first and controlling pre- 
occupation of Milton in his political philosc^hy. As 
to the form of government through which this liberty 
should be guaranteed, he was of course primarily a 
republican. Yet, maintaining that ultimate power 
was in any case in the people, he was not precluded 
from supporting any form of organization that might 
be most expedient for exercising such authority as 
was delegated by the people. When Cromwell over- 
threw the Commonwealth and became king in all but 
name, Milton was willing and even eager to support 
the new order, on the ground of its greater efficiency 
in Tnain taining true liberty as he conceived ii' 

A severe test of liClton’s philose^hy came when, 
after Cromwdl had foiled to achieve a permanent 
reorganization of the state, the question of the suc- 
cession arose. Against the tide that was obvioutiy 
running with irresistible force toward the restoration 
of the Stuarts, Milton stood stiffty by his original 
repubUcanism. He demanded* « a Free Common- 
wealth, without Single Person or House of Lords,” 
and advocated a government consisting of a body of 
representatives, holding by permanent tenure,* and 

* See his tribute to Cromwell and the other leaders in the Defensio 


Seeunda; also Masson, IV, Oil el 

* In his Ready and Easy Way to EstaVhA a Free Conmmm 

published in 1660. In Morlej's ed., p. 423. , , -Ur#. 

• This is the tenure he prefers, though he would admit the W 
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choosing from among themselves on executive council 
His preference for so oligarchic a tjpe of government 
seems somewhat strange. It is to be explained, how- 
ever, partly by the fact that his pamphlet was a last 
deq>erate protest against a policy which he knew 
was sustained by a great majority of ihe people of 
England, and partly also by the sentiment of aristoc- 
racy which underlay all of Milton’s philosophy. He 
had never favoured universal suffrage and rule of the 
numerical majority. Liberty for all, but authority 
for such as were capable, was his creed. Like the 
mightiest intellects of all time, he viewed things from 
the standpoint of “ that hapless race of men whose 
misfortune it is to have understanding.” ^ Hence he 
denied flatly, in the Fre& Ccmnumwealth, that a 
majority which did not value liberty should prevail 
over a minority which demanded it. " They who 
seek nothing but their own just liberty have always 
right to win it and keep it whenever they have power, 
be the voices never so numerous that oppose it.” • 
With this, — the revolutionist’s fam i liar plea, — 
Milton disappeared from the field of formal political 
philosophy, and narrowly escaped disappearing from 
earth altogether.' 


mrat of ono^ihird of fhe memberB annully. For tiie 
bettroen the two editions of this -work of IfiUon'i^ and its rdation 
to contempotaiy politics, see Masson, V, 677. 

* Areapaqitiett (Morl^), p. 834. 

Buchanan’s doctrine, <m(e, p. 00. Milton often refers to 
Buebansn, and clearly was mneb influenced by him. 

* Hie name -was among fhose proposed for exolumon from amnesty 
at the Bestoration, but was omitted— no one knows pteoisely -why— 
uom tlis l>ill u paBsode 
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6. Th& Theory of Sarmgton 

* 1 . systematic in his philosophy 

than Milton, bnt at the same time republican in hfa 
leaning, was James Harrington, whose ideas attracted 
much attention amid the host of propositions which 
wie submitted to the public during the transition 
from Protectorate to restored royalty,’ Harrington’s 
standpoint was that of the impartial scientihc observer 
of the situation in England, with no strong personal 
bias as between the factions.* His method in politi- 


cal science was chiefly that of history and observa- 
tion, and in contrast to the a priori reasoning of 
most of the Commonwealth party, he consistently 
followed in the path of Machiavelli and Aristotle. 
Eor these two philosophers he man ifeRf^d the great- 
est admiration,* though he was by no means servile 
in adopting their conclusions. 

The substance of Harrington’s philosophy is em- 
Imdied in the preliminaiy chapter of his chief work, 
Tha Oommonwecdth of Oactna.* This work as a 
whole embodies a scheme for a constitution of Great 
Britain, to be instituted by Cromwell. The literary 
apparatus of a Utopia is employed in presenting the 


1 MbbsoDi liilion, V, 481 et tef. ^ 

* He twis on intimate terms personallj with Cbatles Ii dariog ni* 

eaptirity. „ 

* MachiaTelU is designated as "the only politician of lato agea 
That Bodin recdTes no ncognition is due to the Rsnchman’estrimg 
monarchic leanings. Hohhes is the object of many mreie attacks by 
Harrington, on the score of both method and conelnsions. 

* Fnblisheii first in 1650. I hare nsed the handy edition of Hcniy 
Morley, London, 1887. Also in Harrington's irorfci (1771). • 
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project, but the fandful uomenclatnre and imaginary 
procedure do not seriously obscure the real substance 
of tbe matter. The general principles of politics, 
witb which the constitutional project is prefaced, 
Hariington bases first upon the idea that government 
must be either “ the empire of laws and not of men ” 
or " the empire of men and not of laws.” These two 
conceptions he regards as characteristic respectively 
of ancient and of modem philosophy, represented 
typically by Aristotle and Hobbes. The distinction 
between the two conceptions of government lies 
ultimately in the &ct that in one the general public 
interesly and in the other some particular private 
interest) is assumed to be the end of the state. Adopt- 
ing the idea of the ancients as the sound one, Harring* 
ton proceeds to investigate tiie principles which must 
underlie a government aiming at the common welfare. 
Here again the consideration is twofold — first as to 
the material conditions, and second as to the psycho- 
logical influences, which are involved in the working 
of political institutions. Furthermore, governments 
are distinguished into two classes according as they 
are domestic, or national, and foreign, or provincial 
That is to say, the principles applicable to the self- 
government of a nation are not the same as those 
which apply to the government of one people by 
another. And finally, stability or permanence is 
assumed to be the criterion of what is desirable in 
government, — an assumption which is held to be 
abundantly justified, not only by the doctrines 
of Aristotle and the other ancients, but also by 
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the conditions in England amid which Harrington 
writes. 

For national government^ then, the prerequisite 
of stability is, according to Harrington, that supreme 
authority should rest with those who own most of 
the property in the community. In general this will 
mean that the government must be in the hands of 
the land-owning class, save in commercial city-states 
where other forms of wealth are so much more impor- 
tant than laud. This economic basis of government 
is demonstrated with great skill and ingenuity on both 
logical and historical grounds. Absolute monarchy is 
shown to be "natural” only where the land is all or 
mostly in the hands of a single person ; " mked,” or 
limited, monarchy, where it is in the hands of a few; 
and commonwealth, where it is widely distributed 
among the people. The maintenance of government in 
the hands of one, few, or many by violence, regardless 
of the relation to property, is the essence of tyranny, 
oligarchy and anarchy respectively.' 

For provincial government the "balance of do- 
minion,” as Harrington calls this relation between 
authority and property, has no significance. The 
stability of control over a foreign people, or province, 
depends exclusively upon some inherent adTOntage 
poBsessed by the ruling power — whether in numbers, 
wealth, position or otherwise. Any application of 
the principle of the balance of dominion would at 

> Harrington’a interpretation of English history toms upon Ms 
view that the breaking np of the gre.it cstotes of the nobility and the 
monasteries by the first Tndors so distributed the land as to niaSr 
either monarehy or aristocracy impossible thereafter 
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once convert the provincial into a national system 
and would destroy the existing order.^ 

Turning to the psychological influences which, 
together with the economic principle already adduced, 
determine the constitution of government, Harzington 
premises that the commonwealth corresponds most 
closely to the rational nature of man, since it afEords 
play to the interests of alL But how to adjust the 
interests of all, conflicting as they do, is the supreme 
problem of political reasoning. Harrington’s solu- 
tion is ingenious and striking. Common observa- 
tion, he argues, reveals the principles of governmental 
organization. Given any group of men debating a 
matter of common concern, — and a commonwealth 
is merely such a group, — two parts are at once dis- 
cernible: one smaller body, say one-third of the 
whole number, who propound ideas, and a larger 
body, including the other two-thirds, whose partici- 
pation consists in passing judgment upon the pro- 
posals. Here is the due to the structure of the 
government. There must be, first, a senate, em- 
bradng '‘that natural aristocracy difEused by God 
throughout the whole body of mankind,” whose func- 
tion shall be to originate policies and laws; second, a 
council, consisting of the mass of the people or their 
representatives, with the function of passing upon the 
propositions of the senate; and third, a magistracy, 
to carry into effect the resolutions adopted by the 
assemblies. In these three organs is the Baatmtial 

* Except in absolute monareby, 'vbeie the niler is tbo anpreme 
, nnd-owner in both the nationel tenitoxy and the proTUiceSs 
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structure of a commou'wealth government ; and Han 
rington appeals 'with, confidence in support of his 
contention not only to Machiavelli and the ancient 
philosophers, but also to the actual experience of 
popular states in all periods of history. 

For the -assured permanence of a commonwealth 
that conforms in its foundation and structure to the 
economic and rational principles that he has laid 
down, Harrington declares two institutions to be 
indispensable, an “ equal Agrarian *' and equal Ro- 
tation.” By the former he means an immutable law 
preventing the concentration of landed property in 
the hands of one or few ; * by the latter, such a law 
of elections for the magistracies that all qualified per- 
sons shall have an equal opportunity to serve their 
fellow-citizens. In connection with this latter topic 
Harrington expatiates upon the peculiar importance 
of the secret ballot, which he conceives to be of the 
very essence of just popular government. The de- 
vices through which he seeks to insure absolute free- 
dom of the voter from all constraint upon his choice 
are not the least striking of the ideas which bring 
Harrington in very close touch with the politics of 
the nineteenth century. The source of these ideas, 
however, is his study of the commonwealths of classi- 
cal antiquity, as is proclaimed by both implication 
and express avowal at every stage in his philosophy.® 

* Fop Great Britain he proposes that the limit of indiTidnal o^mep- 
ship of land should be set at that amount which produces a revenue of 
£2000 per annum. Oceana (Morley), p. 104. 

* Venice also strongly impressed Harrington with the excellence of 
its constitution and was frequently referred to by him. He regarded 
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Harrington’s system of doctrine is in many re- 
spects a perfect complement to that of Milton, so 
that the two combined constitute a complete body 
of republican theory. Milton’s preoccupation is pri- 
marily with the individual man and the freedom that 
belongs to him by nature ; Harrington is concerned 
more with the government and the determination of 
its scope and operation by political art. To Milton 
monarchic government among enlightened people 
appears morally inconceivable; to Harrington it is 
economically impossible. The one thinker is at his 
best in the destruction of oppressive government; the 
other, in the construction of beneficent government. 
Both, though maintaining popular sovereignty, are 
essentially aristocratic in their philosophy. Miltfm 
seeks primarily to shape government so that the 
intellectually and spiritually preeminent shall be let 
alone ; Harrington, more optimistic, believes that the 
natural aristocracy will inevitably rule, a-Tid mnitBla 
his government so as to fiicilitate this result. Both 
thmkers have greatly influenced the politics of later 
generations. In this respect, however, the relative 
importance of the two men has not been in reality 
what it has appeared to be. For Milton, justly 
glorified as one of the great creative literary gen- 
iuses of all time, has been widely read and studied ; 
while Harrington, hampered by the unalluring repu- 
tation of a visionaTy and faddist, has been preserved 
‘from oblivion only by the appreciation of a small 

it u the best example of Trhat be called tbe *• equal cominoirwealth,” 
namdy, that in vliieb dis5eiisian between social classes is best 
guarded against. 
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wde of readers. Yet to the few who have got to 
the essence of Harrington’s thought it has been verj 
rich in practical suggestions ; and so it happens that 
the actual institutions in which the commonwealth 
idea has been realized in England and America pre- 
sent a remarkably large aggregate of resemblances to 
the establishments of Oceana} 


7. AsttA-RepubliMm Doctrine: Mlmer 

Having now reviewed the most conspicuous theo- 
ries that prevailed among the adversaries of the old 
order in England, it remains to notice the ideas which 
were defended by the royalist philosophers and which 
enjoyed a period of apparent triumph in the Restorar 
tion. The bulk of the arguments by which the cause 
of the king was sustained need not be particularly 
examined) for they merely repeated in substance 
what had been formulated by James I in his JVae Law 
of Free MonartJim.* Unassailable and sanctified su- 
premacy through God’s immediate ordering was at- 
tributed to the hereditary monarch, especially by the 
dignitaries of the Anglican establishment, and pas- 
sive obedience was declared to be the whole duty o 

1 JfMiy iUustiationB on this point may be found in ^ 

Professor Theodore Dvright in PcUticnl Sdenct a«<irfcrfy. H, 1. Bu 
STartiole n.nst be telcen ^th 

enthusiasm for Harrington the writer has att^ted 

Nation of a number of ideas which he was by no n.to« th^^ 
propound; e.g. 

and that a government should be .^^carly political 

tion. That Harrington's theories plajed 

development of the Cnited States may be m W f«m ^ 

roferences mode to them by leading Amcneau^^ato 
John Adams and Daniel W ebstor. f"* 
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subjects.^ The supports for these posilioiis were 
chiefly the familiar texts from the Bible and sadi in' 
terpretaldans of classic history and literature as the 
erudition and ingenuity of scholars like Salmasins’ 
could devise. Bpyalists of a juristic bent stood 
firmly, of course, on the constitutional doctrine of the 
king’s prerogative, and made their principal appeal to 
the law of England. But against the doctrines of 
the extreme republicans, who went back beyond the 
English law to the law of nature for the basis of 
popular sovereignty, it was necessary for the advocates 
of royalty to present a theory of corresponding char- 
acter. This necessity was at bottom responsible for 
the philosophy of two remarkable thinkers. Sir Bobert 
Fihner and Thomas Hobbffl. 

Eilmer has recmved scant justice from historians 
of political theory.* His best-known work, the Pa- 
iriarcha, is generally thought of merely as the text 
for destructive criticism by Sydney and Locke. But 
Eilmer’s logic is in most respects quite equal to 
that of his critics, and his clearness of expression suf- 
fers not at all in comparison. The Patriarcha is 
weak only so far as it presents a constructive theory j 
in his assaults on his opponents Eilmer manifests a 
most acute and penetrating mind. Some of his best 
work on this side is to be found in the writings * that 

I CL Frothero, Statuta and ConttttvHonal Doetmenb, p. 4S5. 

His Dtfenrio Begia pro Canto I (164S), which evolced Milton’s 
iqpty, embodied a systematic exposition of the di-nne-right theory. 

A TBiy fair and suggeatiTfl appreciation of Fihner is given by 
**ggWt Tkt Divine Bigit of Kings, pp. 148 ef teg. 

* See espedally his Obteroaliont concerning the OrigindU of Govern 
mtnt (1652), deaUng srath Hobbes, Milton, Gmtins and Hnnton. 
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were published before his death in 1653 ; Patriarcha 
appeared only in 1680, when the controversies that 
led to the Whig Revolution were beginning. 

Pilmer’s search after a basis for royal power leads 
him to a very clear conception of sovereignty, as 
Bodin had conceived it and as Hobbes was shaping 
the idea contemporaneously with Fihner. The ques- 
tion is : Where in any political body is the final and 
unquestionable authority to prescribe rules for the 
conduct of individuals? Or, to carry the question 


one stage farther in generality : On what universal, 
or " natural,” principle can authority be exercised by 
any human being over any other ? To Klmer the 
one answer to these questions that is totally desti- 
tute of rational or historical validity is that whi(h 
ascribes authority to «the people,” and bases this 
authority on the natural equality of men. It is the 
mischievous notion that men are by nature free end 
equal that has led, he thinks, to the distraction of all 
philosophy. This doctrine has not only sustained 
the deadly errors of heathen and papists, but has 
vitiated the otherwise excellent systems of Hobbes 
and Grotius.* All the clumsy paraphernalia of the 
social contract could be avoided by the former if he 
omitted his assumption of original equality, and the 
latter’s contradictions and confusion in dealmg with 
the relation of ins naterule to ius gmtmm have no 
other source than the foolish admission that authonty 
over men and things rests upon human consent. 


» Sea Obtervationt, on these tro j effj, 

* iWa. Filiner*8 BimlyBis of Grotans is especially wuo. 
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The only logical conduaion from ilie premise of 
natural equality is, ?3mm: bolds, helpless anarchy. 
If every individual must consmit to the establishment 
q£ government, government is forever impossible. 
Hence, he says, the advocates of popular sovereignly 
never succeed in defining who are meant by "the 
people.” Milton’s assertion that it means the "bet- 
ter part,” or the " sounder part,” of the population is 
followed out mercilessly to its practical absurdity. 
There is shown to be no basis for majority rule or the 
rule of representatives when the initial principle is 
the equality of all. Nor, on that principle, can war- 
rant be found for any political system less compre- 
hensive than that of the whole earth, consented to 
by every individual — man, woman and child — of 
every generation of the total population. Any lesser 
system, established by the initiative or maintained 
by the power of any limited number of persons, must 
inevitably involve some act of authority through 
which the primary principle of perfect equality is 
squardy contradicted. 

In addition to his vigorous attack on the idea of 
popular soverdgnty, FSmer makes an equally strong 
assault on the idea upheld by the revolutionists that the 
power of a monarch is inherently more despotic than 
that of any other depositary of supreme authority.^ 
Filmer stands firmly on Bodin’s dogma, that an arbi- 
trary and irresponsible powm^, hg^bus solutOf is the 
essential characteristic of every government, mo- 
narchic or polyarchic. Supreme legislative power is 

1 For this see e^sially his ObiervationSf on. A&. Hunton. 
tol. ti, — 8 
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arbitrajy, wherever it is located, whether m king or 
in people. “If it be tyranny for one man to govern 
arbitrarily, why should it not be far greater tyranny 
for a mnltitade of men to govern without being ac- 
countable or bound by laws ? ” ^ A-nd as for the con- 
tention that law rather than man should be supreme, 
and that disregard of law is tyranny, Filmer retorts, 
cleverly if somewhat sophistically, that on such a 
principle courts of equity and all exercise of the par- 
doning power are tyrannic.® Here, as elsewhere, he 
phifta his ground skilfully from general political phi- 
losophy to purely Tiln gliah conditions, in order to con- 
found the Parliamentarian jurists who hold to the 
Common law as the quintessence of all law. 

Filmer thus makes a good case for his conviction 
that the ultimate prindple of political authority is 
not that of original equality and a contract for the 
establishment of government. His doctrine as to 
what the prmciple is, appeals less strongly to the 
modern mind. Concisely stated, the doctrine is to: 
In God’s scheme of creation all earthly domimon, 
or supreme power of controlling persons and things, 
is of a single kind; there is no distinction between 
political and economic* authority. This dominion as 
a whole was bestowed by God on Adam at the crea- 


1 Observations, on Milton, p 16, _ . 

» «The« are far more suite for rsBef 
for the observation of the laws: there can he no roch \ 

the law, if there were no equi^to f £ 

is the chief happiness of a kingdom and their chief hberty, 

household 
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cion, and was transmitted intact to Adam’s posterity. 
The patriarchal authority exercised by Adam over 
his family when, that family constituted the whole 
of the human race is the only species of authority 
that has the sanction of God’s immediate bestowal. 
It prevailed throughout all the earlier life of the race 
and was the basis on which the earth was partitioned 
among the sons of Noah after the Deluge. All early 
kings were merely &thers of families and possessed 
exclusive and unlimited power over all persona and 
property pertaining to the &>milies. In later ages the 
paternal relation between king and snl^ects disap- 
peared, but that fact involved no change in the 
character of the power possessed by the ruler. The 
tmqualified dominion that was exercised by the 
ancient patriarchs is the type of the “ natural ” power 
of kings ; it is the only species of authority that has 
a basis in God’s command, in a universal physical 
fact, that of paternity, and in the authentic history 
of mankind.^ , 

To sustain this theory hihner was obliged to in- 
terpret the history of both Isradites and other races 
in a way that carries no oonviciion now, and to 
repudiate the distinction so incisively made by Arisr* 
iotle, for whom he showed in general the utmost 
respect, between political and economic authority. 

1 FDaiw condiides from ptofane as irell as from aaned histoiy 
ftat all early feinga vere patriarolu. The "heaps of kings" in 
limited fenitoty, snch as the seTenty that \rant from Greece to the 
^^ojan War, the many that Cmsar found in Ganl, and the fonr that 
he fraud in the English county of Sent, indicate that kingdoms vers 
original^ only famiUes — PatnareAa, 1, 7. 
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The patriarchal theory involved also a serious difB- 
culty in connection with the question of the succession j 
for the hereditary transmission of power by primo^ 
geniture was regarded as quite essential to the royal 
cause. KImer was obliged to assert that the son 
“was comprehended sufficiently in the person of 
the father, * and that “if Adam himself were still 
living and now ready to die, it is certain that there 
is one man, and but one in the world, who is next 
heir, although the knowledge who diould be that one 
man be quite lost.” * But he nowhere made it very 
dear why the first son, more than tiie second or the 
third, should be the “ next hdr,” considering that all 
alike are “ comprehended ” in the father. Yet Ul- 
mer’s logical hiatus here is no more conspicuous than 
that of many of his adversaries when, premising the 
equality of all men, they assign to a majority the 
right to govern. 

That the Pabrioa'chi appealed strongly to the men 
of the seventeenth century seems demonstrated by 
the daborate pains taken by Sydney and Locke in 
refuting it. Locke’s first Treaim of Qofoemmenl, 
which is devoted to this pmpose, is half as long 
again as the work refuted. Bilmer’s theory of the 
divine right of kings was indeed &r better adapted 
to make an impression when it appeared than such 
earlier versions of the theory as that of James L* 

1 PatrittnAa, I, 7. 

* HW, I, 8. Eoassean declines to dieeuss this theory on tno 
ground that ho might prejndiee bis own intereet in cose he himself 

turn out to he the lost heir. Control Social, I, ii, end. 

* Sujpra, p. 216. 
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For Filmer was in no small degree latianalistic in 
his argument, discarding the haphazard citation of 
Biblical texts that had constituted the mainstay of 
his predecessors.^ The Patriarch avowedly sought 
a “ natural ” basis for royalty, and found it in a prin- 
ciple which was sustained by reasoning about the 
actual development of human institutions rather than 
by the blind acceptance of inspired texts. It was 
doubtless this method of sustaining his thesis that 
drew especial attention to Filmer. But his method, 
though new in defence of royalty, had in it nothing 
of ultimate effectiveness for the seventeenth century. 
The dogma which for that penod was alone “natural” 
was the freedom and equality of all men. To reject 
this dogma, as Filmer rejected it» was to put oneself 
out of the current in which all philosophy was run- 
ning. That the dogma had hitherto been employed 
excLusively to sustain the anti-monarchic cause, was 
no real reason why this eliould continue to be the 
case. It was for Hobbes, a nyalist of far deeper 
insight than Filmer, to detect this fact, and boldly 
and with astonishing skill to adapt the dogma of 
natural equality and all the paraphernalia of the 
social contract to the support of monarchic absolut- 
ism. But Hobbes bulks so large that it is necessary 
to examine his philosophy at length and irrespective 
of its peculiar relation to English history. 

' Kggifii Divine Bigla of Kings, pp. 146-147. 
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THOMAS EOBBHS 

1. Character and Method of his Philosophy 

Ih taking np the political theories of Hobbes tre 
leaTe the field of controTerrisI debate on concrete 
issnes that has largely occupied our attention through- 
out the last chapter and pass to the domain of ab- 
stract and systematic philosophy. Not that Hobbes, 
writing as he did in. the midst of the Puritan Bevolu- 
tion, was unaffected in his tiionght by that coutuI- 
sion; on the contrary, the support of the royal 
cause was a definite purpose of his work. But he 
was by nature a closet philosopher rather than a 
practical politidan, and his system, when completed, 
was so Gomprehensiye an exposition of general politi- 
cal science that his personal preference for absolute 
monarchy appeared as merdy an insignificant episode. 

The general conditions amid which Hobbes pro- 
duced his great political treatises present a close 
parallel to those that surrounded Bodin sixty years 
earlier.* Hobbes’s De Give appeared in 1647 and 
the Leviathan in 1651. In those years the English 
Puntans were declaiming against tyranny in the 
same terms that the Huguenots had used before 

1 Xtfpni, pp. 41-48, 8L 
SOS 
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^ ^ oanyn^ fcnml appKca^ ^ 

doot^ a iwstMm and ^framiioiae; ,rMe fl,, 
itotee of the time embodiad no Iffl. rf pnA„ 
^ no more of cleaixnit and generaUy accepted 
doctrine than prevailed in Ilrance at the time of 
St. :^oIomew'B. Hobbes published his political 
treatises while in exile. The meeting of the Long 
Parliament had unduly strained his none-to(wteady 
nerves, and he had gone immediately to Prance^ “the 
first of all that fled,” as he himself candidly con- 
fesses. In Paris he lived in close relations ivith 
the royalist colony and for a time acted as instructor 
to the future king Charles H. Like Bodin, thu% he 
was identified with the royalist pariy in a time of 
civil dissension j and like Bodin he aimed in his 
political philosc^hy to sustain the royal cause prima- 
rily through the attainment of exactness in the con- 
ceptions of state and sovereignty,* 

But with environment and purpose the resemblance 
of Hobbes’s philosophy to Bodin’s ceases. In method 
the Englishman departed entirely from his prede- 
cessor. Hobbes was in bis early life a friend and 
admirer of Bacon, by whom he was doubtless in- 
spired with interest in the progress of phj^cal science. 
Later he became profoimdly absorbed in the dis- 
coveries and discussions in physics and mathematics 
which centred about the work of Descartes. For 
any important contributions to these sciences, Hobbes 
was, despite bis unwavering belief to the contraty, 


> Worix, Mblesmirtli'B ed., IV, 414. 

* Cf. "Introdnctoiy Letter to the Dolce of ITewcattle,” in ITorl-*. 
Vol. IV. 
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wholly unfitted j ’ but his study of them determined 
the form and method of his philosophy in fields whore 
he was destined to preeminence. The basis of all his 
thouglit in ethics and politics was materialistic, and 
for its development no method appealed to him hut 
that of Euclid. Definition and deduction summed 
up his demonstrative process. Geometry he con- 
sidered to he the only true science,^ and only the 
exactness of its method and conclusions could satisfy 
his mind. Hence the teachings of history and of 
authority have no place in his .system. He but rarely 
supports an argument by historical references^ and he 
has only disdain for any one "wdio takes up conclu- 
sions on the trust of authors and doth not fetch them 
from the first items in every reckoning, which are the 
significations of names settled by definitions.” * Tlie 
Leviathan, w'hich for our purpose may he considered 
the substance of his philosoply, consists essentially 
of, firsts a series of definitions in wliich all the con- 
cepts of science arc formulated and distmguishcd with 
extraordinary aciitencss, and, second, a chain of de- 
duction so close and cogent as to hear the reader 
helplessly to the writer’s conclusions. Hobbes ap- 
peals almost exclusively to the intellectual conviction 
that his reasoning about human nature maj* produce 
in those who follow it ; he seeks little aid from the 

* For his per^tent eoniGntion that ho had ** Fqnarod the cireje," 
and hie long dispute over this with Wnili*, foo Robertson. 

* “ Goometiy. which the only Mtcncc that it hath hitherto pleaded 
God to bestow on manhind.”— /.mafAan, chap. ir. 

* /lid., chap, r, ti passin. Ilobbcr had great confidence in re- 
Ceelion u contraMcd with reading. He laid that if he epeat aa 
much time ar oUters did in reading, he would be at ignorant as they. 
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concrete facts of men^s experience and none at all 
from the judgments of other philosophers. 

The foundation of his political science is carefully 
laid in his theoiy of knowledge and of happiness. 
Here liis materialism is olmous at the outset. All 
human knowledge is reached, he holds, through the 
senses, and every idea is the result of an effect 
produced upon an organ of sense by the motion of 
an PT fApifll object. ^^Body,” or matter, and motion 
are the ultimate phenomena, and mental and moral 
concepts are derived from them. All human “pas- 
sions,” or emotions, are deducible from the antithesis 
of appetite and aversion ; and these primary species 
are, according to Hobbes, but the slight beginnings in 
man of motion to or irom an object that stimulates 
the motion.^ If the object stimulates appetite, or 
motion toward itself it is good ; if motion from itself, 
it is bad : and there is no distinction of good and evil 
other than this.* From the consciousness of appetite 
and aversion, thus explained, arise all the emotions— 
joy and grief, hope and despair, fear, courage, anger, 
efc. All have reference to the past, the existing or 
the expected attainment of an object of appetite or 
escape from an object of aversion. Happmess, thei^ 
or "felicity,” as Hobbes calls it, consists m con mna 

OTOKffl in getting 0“® ^ 

^ dun. HobWJ rad -rift »!•«»■»*• 
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For there is no such thing in life as perpetual tran* 
quillitj; life “can never be irithout desire nor with- 
out fear, no more than without sense.” Happiness, 
therefore, is “ a oonidnual progress of the desire from 
(me object to another, the attaining of the former 
b^g still but the way to the latter.” ^ The means 
for tire atttunment of th^e never failing objects of 
desire mie what Hobbes calls “power,” and may 
consist in superior faculties of body or mind, or in 
“riches, reputations and friends,” or in the “secret 
working of God which men call good luck.” * Either 
or all these powers may be available to a man and 
may in varying degrees promote his happiness ; but 
the greatest of all powers — the instrumentality by 
far the most efficient for the attainment of men’s 
detires — is that which combines the powers of 
numy men muted by common consent — the com- 
mcmwealth. 

On such a doctrine of human charac^r, ends and 
motives as a foimdation, Hobbes proceeds to adapt 
the prevalent concepts of political science to the re- 
quirements of his superstructure. He is as indepen- 
dent of established conventions in the later as in the 
earlier phase of his work. The ancnent and familiar 
terms of political theory are adopted, but are re- 
defined and endowed witii entirtiy new relations wtid 
tignifitsance. The state of nature, the law of nature, 
the governmental ccmtract, natural rights and sover- 
1*1 short, the entire apparatus of contempo- 
rajy political philosophy — assumed tinder the bold 

* lematkan, di^ ad (p. • JUd^ cbap. x. 



268 


FOUXICAL THEORIES 


manipulation of Hobbes an aq)ect that was as attract* 
ive to the pure intellect as it was repulsive to the theo- 
logical prejudice of his time. Upon the appearance of 
the Lem^um he was recognized at once as the chief 
of the rationalistic school of philosophers. The effect 
of this doubtful preeminence upon his personal fortunes 
illustrates the character of his work. As a defender of 
royalty he expected the marked favour of Charles II 
when the LemaOum appeared in Paris. Put both 
A-n g1ifta.n and French divines in the enioiirage of 
Charles found atheism and all things dangerous in 
the book. “Non istk defeMorOms" was tiieir cry; 

Hobbes not only waa denied the royal favour but 
even feared for his life in Paris. Accordingly he 
letumed to England and accepted the protection of 
Cromwell. 


2. Th& State of Nature 

In the previous chapters of this history we have 
become familiar with the idea of a natural or primitive 
condition of men, anterior to the appearance of social 
or political life. The idea has appeared uniformly in a 
historical aspect— as expressing conditions that once 
had objective actuality. But aa Hobbes presents tte 
concept, the Hstorical aapect is wholly 
and the natural state of man appears as an meviteWe 
from fl.0 flrrt priodple of Im^ 

Tjagis "a perpetual and restless desire of 

* ievialhan, chap, xi* 
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from the definition of " power ” mentioned in the last 
section, every individnal is striving for the gratifioation 
of his appetites ; and these appetites vary from indi- 
vidual to individnal according to bodily constitation, 
edncation and espetience. But whatever diversity 
there may be in appetites, in ability to satisfy them 
there is for all practical purposes equality of all men. 
Conceding the obvious differences among individuals in 
physical and mental faculties, Hobbes holds that in the 
long run these substantially offset one another. The 
man who is weaker physically may prevail by craft and 
cunning : and as to wisdom, the fact that each thinks 
himself the wisest is itself ground for the inference that 
all are substantially equal ; " for there is not ordinarily 
a greater sign of the equal distribution of anything 
than that every man is contented with his share.” * 
Such is the somewhat cynical form in which is sus- 
tained the ancient dogma that all men are by nature 
equal. 

As a result of the foregoing doctrines the normal 
condition of mank ind is held to be that of unceasing 
strife. This condition has three chief immediate 
sources : first, the competition between TnaTi and man 
for the means to gratify identical appetites ; second, 
the fear in each lest another surpass hiwi in power } 
and third, the craving ^or admiration and for recogni- 
tion as superior. In other words, the natural relation 
of each individual to every other is determined by 
motives of competition, distrust and love of glory.* 
But these are the characteristics of actual or potential 

* iUtf., diap. aaU. s JUg. 
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war ; and such is indeed the condition of Tnfl.ii in his 
natural state. The hand of each is against all ; and so 
long as there is no common superior to hold them in 
awe every man is the enemy of every man ; science, art^ 
letters and the other evidences of enlightenment re- 
main unknown ; and human life is " solitary, poor, 
nasty, brutish and short” 

Such is in essence Hobbes's celebrated theory of the 
state of nature as the " beUum omnium contra omnes." 
It is founded on the notion that man is purely ego- 
istic in his emotions; but however questionable this 


psychology may be, the conclusions from the theory 
have a very danfymg influence on certain concep- 
tions of political ethics. From the assumptions 
already described the natural state of man presents 
logically the following characteristics. First, there 
exists no distinction of right and wrong. The im- 
pulses which move men are the passions which are 
bom in them, and there is no standard by which 
any one of thsM pMeions me, ie judged moiell, 
cUferent fern any other. Only when eome n* n 


by whidi to oompaw eele can ngm^ 
or wrongneaa ho predicated; hot endi role, or law, 
o«i he aet np only after a lawmaker is agr^ 
and enoh agreement jpso/aeto terminates the stem 
of nature, ^dly, there ie no dietaction of pM 
and unjust in tie etato of nature. Hem otmo m 
Hobbee-B idea of jneiSee,-tbe mitipode. rf ^ 
Whore there is no common poira oto men, 

them i. no law, and whem le "O h 

aiOT can he no injustice. Jnstiee and mjnehoe e 
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not faculties of the individual, like sense and emo* 
tion; and therefore they have a place, not in a 
consideration of the natural or solitary man, but 
only where men are regarded as united to one 
another by social bonds. Prior to or independent!]^ 
of the formation of society there is no such thing as 
justice. And finally, on analogous principles there 
is no such thing as private property. Where each 
individxial stands in precisely the same relation as 
every other to all external objects, might alone 
determines right ; " only that to be every man's that 
he can get, and for so long as he can keep it.” ' 

That such a state of nature as he conceives ever 
had a general objective existence, Hobbes does not 
for a moment maintain. But he very suggestively 
sets forth certain facts which sustain his contention 
that the fundamental attitude of every man toward 
his neighbour, even in social life, is that of distrust 
and potential war. 

'When tahing a jouniey, he arms himsdf and seeks to go 
veil accompanied; when going to sleep he locks his doors; 
when even in his house he locks his chests; [consider} what 
opinion he has of his fellow-subjects, when he rides armed; 
of his fellow-citizens, when he locks his doors; and of his chil- 
dren and servants, when he looks his chests. . . . Does he not 
there ns much accuse mankind by his actions as I do by my 
words?* 

Moreover, the conditions of life among the Ameri- 
can Indians exhibit, Hobbes thinks, the actuality of 
his natural state. So, too, the times of mvil war in 
civihzed states, when, in the lack of an effective 

* LtnuAan, disp. znL 


IKd. 
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common power, the natural passions of men resume 
sway. And finally, the standing attitude of sorer- 
eigns toward one another — "having their weapons 
pointing and their eyes fixed on one another;” that 
is, their forts, garrisons and guns in readiness and 
their spies ever active, — all this is eloquent of the 
normal and natural relation between hemgs with no 
common superior. 


3 . Nature^ Rights and Natural Lava 

In leading up to his llieoiy of the transition from 
the natural to the political aspect of mankind, 
Hobbes made a clear distinction between natural 
right and natural law — ius mtureds end lexnaiuralis. 
The relation of these terms to one another had long 
been an obscure and unsettled question; the solution 
proposed by Hobbes lacked nothing in clearness, 
whatever it may have lacked in other respects.' 
Natural right, he declared, signifies simply the 
liberty possessed by eveiy man of doing what seems 
best for the preservation of his existence. “Liberty 
here means the absence of external impedmentej 
one's power to preserve hhnself may he^ limited y 
circumstances— as when a man is lost in a des^, 
but so &r as his power extends, his right m ty 
nature complete. Natural law, on the ^Jer hand, 
implies primarily restraint rather than 1 

dedgnata » ide, fomd onl by 
mrZt or omWoo ftat » ffl&voiuoblo to 

fjim. By oj nature, erayimm bM* *“» 
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whatever will satisfy any of his desires ; by the toto 
of nature he is obliged to xeaicnmce some part of his 
nln-itn for the more certain realization of the rest. 
The equal natural rights of all men axe what make 
the state of nature a state of war, with the maxi> 
mum uncertainty in respect to life, the first of 
human desires the natural law is a body of prind' 
pies which reason devises for making life secure. 

From this conception of the law of nature it fol- 
lows readily that the first precept of that law is, to 
seek peace and observe it — to escape, that is, from 
the state of war which is natural to men. But 
this, reason shows, can be accomplished only by the 
abandonment by each of his natural right to all 
things. The abandonment must be general and 
reciprocal. Each must covenant with each to refrain 
from the exercise of his natnral liberty. This obli- 
gation — to lay down the natural right — is the 
second of the laws of nature. The third is, "that 
men perform their covenants made.” 

This subject — the nature of promises and con- 
tracts and of the obligation involved in them — is 
discussed by Hobbes with much elaboration,^ and in 
his most characteristic vein. The keeping of prom- 
ises is in his system aU that is meant by " justice ” j 
and "injustice” is but the failure to keep them. 
The making of a promise hhs, like every other volun- 
tary act of man, self-interest — some desire for good 
to the person making it — as its motive. There is 
m the nature of the act, therefore, no assurance that 

^ Z««ia(Aan, obsps. xhr, xr. 

TOL. n.— X 



274 . 


POLITICAL THEOBIES • 


the thing promised will be performed. K perform- 
ance becomes, bj change of dtcumstances, less to 
his advantage than non-performance, the latter is 
naturally his right. The only gnarantee for the 
keeping of faith is the certainty that the greater 
good lies in the keepng. Bnt this certainty only 
exists when a snpeiior powm* stands ready to impose 
some evil for the failure to keep the pact. No such 
power exists in the state of nature as between man 
and man; hence covenants and contracts are of no 
significance in that state. It is for this reason that 
justice, which is merely the performance of contracts, 
has no existence in the natural state; where all men 


are so nearly e^ual that none has power to hold the 
rest to their agreements, there is no basis for distinc- 
tion between just and unjust. This doctrine as to 
the nature of justice has important consequences at 
various critical points in Hobbes’s ^stem, and must 
be carefully borne in mind any one who would 


properly appreciate his philosophj'. 

The farther dictates of the law of nature are set 
forth* in a long series in which every “ 
precisely and ingeniously derived horn Ac initiri 
principles, (1) that the purpose of the law is the sub- 
stitution of peace for war as the prevalent relation 
among men, and (2) that self-interest is in 
sis the sole motive of hnman actions. "Grabtude 
is such a bearing toward one who has (for is own 
interest, of couree) done a favour that he sball ^ 
willing to do another. “ Complaisance, or socia 


1 LeeutOimi chtp- xr. 
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ity, “pardon," or a for^ving disposition, modesty, 
mercy, — are shown to conduce to peace, and their 
opposites, to war. “ Equity,” also, falls here within 
the category of social Tirtues, and is identified by 
Hobbes with what from Aristotle's time had been 
known as distributive justice. For practical pur- 
poses the laws of nature may he condensed, he holds, 
into the single precept, “Bo not that to another 
which thou wouldst not have done to thyself." 

These laws of nature are binding upon men not 
in the sense that every one should under all circum- 
stances actually observe them, hut that every one 
should desire their observance. For if a single indi- 
vidual should be modest and sociable and faithful 
to his promises while all the rest of men were the 
contrary, he would merely destroy himself, which is 
contradictory of nature itself.' These prescriptions 
of virtue are thus in the strictest sense social. They 
have objective validity only when they are generally 
lived up to ; and conversely, social existence among 
men is conceivable only so far as they are lived up 
to. They are thus the logical conditions of human 
society and of political life. Moreover, the law of 
nature, as thus understood, is easily seen to be, as 
the moral philosophers have always declared, immu- 
table and eternal, but not for precisely the reasons 
that they have allied. It is immutable and eternal 
because its various precepts are the indispensable 
means to the mamtenance of peace, and peace is re- 

Cf. UuhiaTelli, Tht /’rmee, ohap. 17; Diieoumt, 2. 
See PotiSeal Theme*, Anekat and Uedicemd, pp. 303 et teq. 
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garded by all men as the indi^ensable means to the 
fullest satis&rction of tbeir desires. Conformity to 
these precepts — gratitude, good faith, equity, mercy, 
etc . — is "good” and "'virtuons” because it btings this 
satis&ction in greatest measure, and for no other rea- 
son. This, Hobbes declares, is the true basis of moral 
philosophy; and those who have sought other foun- 
dations for distinctions of right and wrong have gone 
hopelessly astray. 

One •fiirthfir point is essential to a clear under- 
standing of the philost^her’s view as to the lavs of 
nature. They are not, in fact, laws at all, thon^ 
commonly called so : “for they are but conclusions, 
or theorems, concerning what conduceth to [self-] 
conservation and defence; whereas law properly is 
the word of him that by light hath command over 
othere.”* Hobbes thus introduces a capital distino 
tion between morality and l^lity which is more 
fully developed in anotiier part of his system.* He 
concedes, however, that tiie dictates of rwson whi* 
figure as laws of nature may be found in the Bible 
as commands of God, and from that point of wew 
they may propedy be called laws. 


4. The Origin of the Oommonwedlth 

HaTiig dednced from hi. 

Bate* “4 ^ 

doXo a, ro ml. 
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tion which had come to be'geneEally recognized as 
the nltimate basis of the state. The earlier forms 
of the contract theory have been described with some 
fulness in preceding chapters. They have in most 
cases expressed what is known as the governmental 
contract — the agreement between mlerand people; 
rather than the social contract — the agreement 
through which a people is created. It is the distinc- 
tion of Hobbes that he propounded most precisely 
and explicitly a theory of the social contract and 
gave to it a form that was to dominate political 
philosophy till the whole contractual manner of 
thinking fell into desuetude. 

There are two ways, Hobbes holds, in which a 
commonwealth may come into existence: first, by 
institution, when men of their own impulse unite ; 
second, by acquisition, when the impulse to union 
comes from the superior power of some individual 
who threatens them with destruction. Both ways 
are really contractual in essence, though it is the 
commonwealth by institution that particulaiiy exem- 
plifies the social contract. To this species we will 
follow him in giving our first attention.^ 

The state, like every other manifestation of human 
.energy, has its origin, according to Hobbes, in the 
foresi^t of men in their own preservation — the 
rational desire to escape from the natural condition 
of war. The "social impulse,” in which other phi- 
losophers find the first cause of the state, is not the 
ultimate fact. Beaaon shows that the social impulse 

1 Leviatian, cbapB. xvii, xviii. 
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tion thereof, can be escaped, reason shows, only by 
siting up a common power that can at the same 
time i^train and protect every individual. For the 
establishment of this common power it is essential 
that a single will be constituted that shall take the 
place of the multitude of wills previously active. 


A commonwealth is said to be instituted when a mnltitadB 
of men do agree and covenant, every one with every one, that 
to whatever man or assembly of men shall bo ^'mn ly the 
major part the right to present the person of them all, that is 
to say, to be their representative ; every one, as well he that 
voted, for it as he that voted against it, shall authorize all the 
aotions and judgments of that man or assembly of men in Ihe 
same manner as if they were his own, to the end to live peace* 
ably amongst themselves and be protected against other men.' 


Each individual says, in effect, to eveiy other: 


I authorize, and give up my right of governing myself to, 
this man or to this assembly of men, on this condition, that 
thou give up thy right to him and authorize all his actions in 
like maimer.* 


Conceived as based on such a formula, the state is, 
Hobbes holds, a real unity — a single personality 
taking the place of many. Instead of a multitude of 
wills pressing in peipetual disharmony and conflict 
tor the preservation of life and the attainment of hap* 
piwftsw, there appears a single will determming the 
> Zevialhmi, ohap. xviii, * «h«p. xrit 
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common 'welfaie and achieving it through the iiresist* 
ible might that inheres in tiie joint powers of all. 
The individual has resigned his natural rights ; the 
state has assumed them. Its right, like his origi- 
nally, is commensurate with its might; and its might 
is the totality of the powers of those who have 
instituted it. 

Such is the origin and nature of “ that great ‘ levia- 
than,’ or rather, to speak more reverently, of that 
< mortal god,’ to which we owe, under the ‘immortal 
Goi,* our peace and defence.” ‘ How adroitly Hobbes 
shaped the formula of his contract for the ulterior pur* 
poses of his philosophy will appear as we proceed. At 
present it is useful merely to notice certain features 
of the formula which are peculiarly significant. In 
the first place, the parties to the contract are indi- 
vidual natural men — not groups of any sort, not 
the “ people,” vaguely defined, and not any superior 
being or sovereign. A superior, or sovereign, exists 
only by virtue of the pact, not prior to it. Individ- 
uals, naturally equal, agree one with another to give 
up their natural rights to a common recipient ; this 
redpient becomes by that &ct their superior, but he 
himself is no party to the contract. In the second 
place, it is to be observed that submission to the 
voice of the majority in respect to the designation of 
the sovereign is an article of the contract; hence 
there is no ground left on which a minority fiau base 
just resistance. Finally, the end sought by the par- 
— internal peace and defence from external foes 
*Ibid. 
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-IS an integral element of the contract, and must 
th^foie be regarded aa a condition of ite continued 
e^tence. Each of these features has an important 
relation to the further development of 


^ The commonwealth by acquisition ” is inits essen- 
^ character not different from the “commonwealth 
by institution ” already explmned. The basis of each 
is fear j but in the one men fear the person who is 
said to acquire the power; in the other they fear one 
another.* It is a characteristic and reiterated dogma 
of Hobbes that fear of death or violence does not 
naturally make void a contract or covenant entered 
mto in view of such emotion ; indeed, as has already 
appeared, fear is the indi^ensable condition of the 
■ contract throngh which dvil society is created. That 
the laws of a commonwealth once created will not 
enforce contracts made imder duress, is nothing to 
the point. Here fear of the sovereign and his will 
supersede the fear and the power which constrain to 
the keeping of the pact; the agreement is void, not 
because it was made under the influence of fear, but 
because a power superior to both parties authorizes 
one of them to disregard it and forbids the other to 
visit a penalty upon him. On such principles Hobbes 
logically holds that the submission of a multitude 
to one who threatens them with overwhelming force 
is a contaract in the same sense as the submission to 
one whom they deliberately select. Hence flie rela- 
tions of sovereign to subject are predsely the same 
in the two qmoies of commonwealth. 


1 LevidHan, disp. xx- 
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AJl power thus rests upon the originail consent of 
the governed. This idea Hobbes consistently applied 
even to paternal and despotic dominion, i.e. the power 
over children and over slaves. He proves, with dem- 
onstration more ingenious, perhaps, than convincing, 
that parental dominion springs “from the child’s 
consent, either express or by other sufficient argu- 
ments declared ; ” and as to slaves, the ancient theory 
of the Boman jurists, that their condition rests upon a 
covenant for the preservation of their lives, is readily 
adapted to the requirements of the Hobbesian system. 

Having seen now the principles and process at the 
origin of political institutions, let us follow out the 
consequences which Hobbes derives as to tire essential 
ffiotors in the conception of sovereignty. 

6. Sovereignty and LSterty 

By the sovereign is meant that individual or 
assembly who, by 'the terms of the contract on which 
the commonwealth rests, is authorized to will in the 
stead of every party to the contract, for the end of a 
peaceful life. From the principles already laid down, 
especially the definition of justice as merely the 
observance of contracts, the following conclusions 
are held by Hobbes to be inevitable : * 

1. Every act of disobedience by a sul^ect is unjusl^ 
whatever the ground alleged for the act. An agree- 
ment to recognize a new, in place of the former, 
sovereign without the latter’s permission, is unjust, 

^ ituff idinp. zviii. 
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nghts of the sovereign ; for the sovereign is tiie only 
agency through which a contract with God can be 
made. But this pretence of a covenant with God 
(the Puritans’ aigument) is, Hobbes thinks, an "evi- 
dent lie, even in the pretender’s own conscience.” 


2. No breach of the original pact by the sovereign 
can be set up as a ground for its violation by the 
subject. Ibr tbe sovereign is no party to the contract. 
It IS an agreement of each man of a multitude with 
every other to give up his natural rights in hivour of 
a common or third party, but this third party, the 
Bovereign, gives up nothing, and retains all his natural 
lights and powers.' Hence the sovereign cannot do 
injustice to his subjects ; for injustice is merely the 
violation of covenant, and the sovereign is by hypoth- 
esis not bound by any covenant. The acts of a sov- 
ereign .mB’J involve iniquity — ie. unequal and partial 
treatment of individuals — but not injustice. 

3. There is no justification for resistance by the 


< The abmditr of the contentioo ibst tbe sovereign is a psrtr to 
the pact ie most manifest, Hobbes eajs, when tbe eoreieip is on 
Bssemblp' vathei than a monarch. "For no man is so SuU es to 
any, for example, the people of Borne mode a covenant with the 
Bomans to hold tiie sovareigufy on each or suck conditions ; which 


noi 
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minority of a communitj’ on the ground that it did not 
choose the sovereign selected by the mnjoritj'. The 
dissenters either did or did not agree to abide by the 
decision of the majority : if they did so agree, it is 
unjust not to conform to their agreement; if the}* did 
not so agree, they are, in respect to the rest, still in a 
state of nature, and all the rights of war against them 
are available without any question of justice. 

Sovereignty, therefore, implies an absolute exemp- 
tion from any just resistance or interference on tlic 
part of subjects. Unlimited power and unfettered 
discretion as to ways and means are possessed by the 
sovereign for the end with a view to which civil 
society is constituted, namely, peace and escape from 
the evils of tlie state of nature. The specific functions 
through which this supreme end is attained include, 
according to Hobbes, the following : 

First, the exercise of final judgment as to the ex- 
pression of opinions and doctrines. So prolific in dis- 
cord is freedom of expression that the great end of 
civil life is ever in peril without a strict supervision 
of speech and writing by the supreme authorit}’. 
This i.s Hobbes’s concise reply to the Miltonic plea for 
unlicensed printing. 

Second, “ the whole power of prescribing the rules 
whereby ever}* man may know what goods he may 
enjoy and wljat actions he may do, Avithout being 
molested by his felloAv-subjects ; and this is it men 
call * propriety.’ ” * In other words, Hobbes ascribes 
to the sovereign unrestricted poAver over property, 

* Ijt. property. 
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with no such qualification in behalf of private rights 
as Bodin had taken care to set np.^ The ’Rnglisli. 
man’s view^ is, however, precisely logical. The 
natural right to all things which originally inheres 
in each individual has been transferred by the pact, 
and hence the sovereign possesses it in its entirety. 
There is no room in Hobbes’s theory for the ancient 
dogma that private property is secure by a law of 
nature that is above the supreme law of the state. 
The discretionary regulation of private property is, 
in his view, the chief content of that lawmaking 
which constitutes the leading function of the sov- 


ereign. 

Third, the sovereign has the right of detennining 
all controversies between subjects, t.c. the right of 
judicature. This is an obvious inference from the 
end of maintaining internal peace. 

Fourth, the whole right of making war and peace 
with other states, with absolute control of the resources 
of the subjects in carrying out the poli(y chosen, m an 
.ttritate of MTerdgnljy. This i. m obnw 
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Fiftib, and lastly, the sovereign is the sole somce 
of official authority in counsellors and magistrates, of 
honours, wealth and privile^ conferred for service 
to the state, and of the gradations of dignity among 
the recipients of such rewards. 

Such are the marks by which the possession of 
sovereignty may be recognized. These attributes 
are incommunicable and inseparable. Other powers, 
such as the coining of money, usually pnaaMaBd by 
the sovereign, may be granted away; but the absence 
of any one of those above enumerated is fatal to the 
ability to maintain peace and is therefore fatal to the 
idea of a commonwealth. Whatever may be the in- 
conveniences of such absolute power in the hands of 
any man or body of men, the only alternative is the 
mcomparable misery of the state of nature — “that 
dissolute condition of masterless men, without subjeo- 
tion to laws and a coercive power to tie their ha-ndfl 
from rapine and revenge.” 

As the complement of his very positive concep- 
tion of sovereignty, Hobbes formulates a doctrine of 
liberty which is in the sharpest contrast to that 
which was set forth by the Levellers and by Milton. 
His philosophy is indeed, like theirs, individualistic. 
He takes the interest of the individual man as the 
starting-point of his political theory; but he does 
not recopize that interest as involving the retention 
of any rights as against the state when once consti- 
tuted. There is in his discussion of liberty* a cold 
and rigidly logical dissection of the glowing and 
* ZeviaUian, oliap. -rri- 
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geneioiis ideals which, the humanistic advetsaries of 
monarchy had set up. The most prolific source of 
error he finds to be the confudon of “liberty” 
signifying the independence and self-determination 
of a commonwealth with “liberty” as predicated of 
a citizen in relation to his own state ; a blind accept- 
ance of the authority of Aristotle, Cicero and other 
ancients has been, Hobbes thinks, the means through 
which, this error has been propagated. In truth. 


liberty signifies merdy the absence of external im- 
pediments to motion, or, in the case of rational beings, 
the absence of impediments to doing what thq^ have 
the will to do. It is consistent with fear j as when 
a man at sea is at liberty to throw overboard his 
goods when possessed by fear that the ship will sink. 
It is consistent with necessity ; as man’s freedom to do 
what he will is accompanied by the necessity of con- 
forming to the eternal will of God. Liberty m tbs 
sense is the attribute of every commonwealth, that is, 
of the sovereign in whom the will of the w o e is 

But for the individual within the rommon- 
wealth liberty exists only with a radical 
Bach individual has, in the origmal pact, set up a 
other will to supersede his own, and the expression 
of this will, that is, the laws of the state, bac P 
by the overwhelming power of the state, ““ 

from tot ol a 

to rdatim. to to laws of 
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liberty \nthiix 'Uie state has nothing of that alluring 
scope which Milton described. It is summed up, 
according to Hobbes, under two categories: first, 
whatever the sovereign, that is, the law of the land, 
has not forbidden ; and second, what cannot, by the 
nature of the original pact, be given up. As to the 
first of these elements,^' is not at all to be under- 
stood that the liberty of the subject is in any sense 
a limitation upon the right of the sovereign. Right 
is still but might, and the power of the sovereign to 
take away the life or the property of the subject is 
not affected by the fiust that such power h«« not hoPTi 
announced in any formal law. No claim of injustice 
can be raised against the sovereign who kills or 
banishes a subject without a legal ground ; for justice 
is but the keeping of covenants, and there is no ' 
covenant between sovereign and sul^ect. Equity 
may be violated by such an act, but not justice. 
Thus the Athenian practice of ostradsm, Hobbes 
points out, was often iniquitous but never unjust; 
it was the act of the sovereign by right of sovereignly, 
not the act of the ma^tiate enforcing a law. 

While the liberty which consists in what the 
sovereign has not forbidden is revealed by such con- 
siderations to be but Dead Sea fruit, the individual 
receives from Hobbes a scarcely more nourishing gift 
in the second element of liberty— what could not be 
surrendered in the original contract. Every covenant 
of man has in view, hy hypothesis, the interest of 
him who makes it. The paot by which the state 
ia formed must be interpreted in view of this pxinci* 
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HO p^e by the latter to do what contraveneslfa 
end. Wiihout injoBtice, therefore, the individual 
^y, m disobedience to the sovereign's command, 
to kill himself, resist assault, refuse to accuse 
himself of an offence that would jeopardize his life, 
and, with certain qualifications,* refuse to serve in 
the amy. He may, indeed, be slain by the sovereign 
for disobedience in any of these respects,- but there 
would be no question of justice involved. All acts 
in connection with such matters lie outside the ephm 
of civil relations and are determined by nahiial 
right. 

Such is the doctrine by which Hobbes shuts out 
the pretensions of those who mainta-fo that personal 
liberty, private property, freedom of expression, free- 
dom of conscience and other privileges are rights in 
the individual which may be infringed by the 
sovereign only through injustice. There is in his 
method an obvious element of dialectic sophistiy ; for 
some of his most telling points depend upon bis defi- 
nition of justice, which m designedly made so narrow 
as to exclude many relations of expediency or utility 
which his adversaries, and indeed all philosophic 
usag^ include within the term. But apart from thi^ 
Hobbes is, like Bodir^ on impregnable ground in 
holding to the thesis that the happiness of man in 
sodety is inseparable from the recognition of a su- 
preme power, in whose unquestioned authority, what- 
* One ia^ tlut he foraisb s sobstitute. 
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ever its inconveniences^ li^ Hie only escape from the 
greater inconveniences of anarchy. 

In case anarchy do actuaQy come npon a sodety, 
and the soverdgn no longer possess the power to give 
the subjects that protection which is for them the sole 
end of the social pact, their obligation to the sovereign 
tpso facto ceases. Such a situation may arise as a 
result of war, either foreign or civil. In the case of 
foreign war, Hobbes’s prindple assures a simple expla- 
nation of the result when dther subject or sovereign 
monarch falls into the power of the enemy.* More 
complex is the case of dvil war. May a subject with- 
out injustice abandon his allegiance to an old sovereign 
when unjust rebellion has triumphed ? Tes, Hobbes in 
substance answers j for in the existing situation, which 
is really a recurrence of the state of nature, all con- 
siderations of justice disappear and the individual is 
necessarily determined in his acts by the single motive 
of gaimng the protection whidi do facto the former sov- 
eidgn no longer can give him. The predse moment 
at which submission to the conquering power becomes 
the privilege of the subject, is in general that at which 
the means of preserving his life are in the possession 
of that power.* This doctrine was emphasized by 
Hobbes in the « Review and Conclusion ” which he 
wrote as a postscript to the Lemaihan, and his enemies 
did not fail to point out that his philosophy here was 


Aap. ai (Morl^y, p. 106). 

«»bj^ be is the siilitBty service of his sovai^, he 
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particularly adaptable to the justificatiou of one -who, 
like himself, had deserted the royalists and made his 
peace with Cromwell. 

6. Qmernmeni and Lm 

The conception of sovereignty is tiie key to all 
Hobbes’s discussion of government and law. He does 
not lay any special stress, as Bodin did, on the distino 
tion between sovereign and government, but merely 
assumes that all essential and ultimate attributes of 
political existence and action are inherent in the 
former. The kinds of commonwealth are determined 
by the single criterion of the number of persons consti* 
tuting the sovereign. When one man is vested wilh all 
thepowera of the multitude who constitute the society, 
the state is monarchic; when these powers inh^ in 
an assembly to which eveiy man may belong if he 
choose, it is democratic ; when the assembly is limited 
to certain men, the state is aristocratic. No other 
form than these three is conceivable. A “mixed 
form ” of state is as absurd to Hobbes as it had been 
to Bodin, and such alleged forms ^ « tyrany 
“oligarchy” have no basis save m the feehngs 

those who use the terms. 

any new Knd of government; nor ^ th 
the governors.* ^ iggiaihan, chap. xi*. 
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Among tliese lihiee forma of state wUdi alone are 
thinkable there is no distinciion whatever in extent 
of power ; in each the sovereign has the same at- 
tributes as in either of the others. The question as 
to which of the three is preferable depends not at all 
on the &>ct that one or the other is more or less abso- 
lute, but on the fact that one or the other is better 
adapted to direct the same absolute power to the 
single end of maintaining peace and security. On 
this basis Hobbes makes a temperate and strong but 
not novel plea for monarchy. Among the advan- 
tages of this form are (1) the identity of private with 
public interest in the sovermgn — the &ct that the 
wealth and glory of the state ate the wealth and 
glory of the monarch ; (2) the greater consistency and 
freedom from fluctuation in poliqy — since the natural 
inconstancy of the human mind, bad enough in an 
individual, is greatly multiplied in an assembly ; and 
(3) the fact that the iniquitous bestowal of riches 
and power on favourites — a prime evil of monarchy 
—is a much worse evil in the other forms of state, 
since the favourites of a monarch are few, while the 
favomites of a group of men are proportionately many. 
Of the inconveniences of monarchy Hobbes evidently 
feels those relating to the succession to be the most 
senous, and he makes a most ingenious argument to 
show that the evils involved are multiplied and mag- 
uified in the other forms of state. In general he lays 
it dorm roundly and unqualifiedly that « there is 
uo perfect form of government where the disposing 
of the succession is not in the present sovereign." 
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aristocratic.^ 

It is dear from the foregoing, and is sustained 
throughout Hobbes’s work, that his view as to the 
part of the sovereign in the affairs of a state is sub- 
stantiaJly that described by Bodin. All the organs 
of government — parliaments, corporations, magis- 
trates* — are mere agencies for carrying out tbe 
sovereign will, and have life and authority only 
through this will. The functions which the sover- 
eign must exercise in order to fulfil the end of its 
existence are described by Hobbes in the sense of 
contemporary institutions; the supervision and pro- 
motion of trade and indnstiy,* the direction of educa- 
tion and the prescription of religious worship are no 
less a part of the soverdlgn’s duty than tbe main- 
tenance of physical peace and security within and 
without the dominion. Tbe normal means for the 
performance of all these functions is legislstion, and 
the relation of the sovereign to law is a capital 
feature of Hobbes’s system.* Here the English phi- 
losopher, though startiug from the same point as 
Bodin and actuated by the same general purpose, 
proved himself far superior in overcoming the ob- 

1 Lma&m, cbap. xiz. 

3 For Hobbes^ ibeoij of carxxnfaoDB, gee iKif., eii. xxil; lot 
magietntes, see cbap. zxiii. ^ 

» The economio funotioM ere treated qudntl; and •with a 
of biological anelogv in chap. acxiF, “ Of tbe Kntriiaon and Pweteston 
of a CommonTrealib.** 

< Zeviathan, cbap. aacri. 
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Btades that beset the way to the desired goal. Both 
thinkers were seeking to place the monarch of the 
day iu a position, logically secure against the factions 
who were putting forward claims to exemption from 
his autliority under cover of divine and natural law 
and custom. To these daims Hobbes presented an 
unassailable bulwark. 

The greatest improvement made by Hobbes upon 
his predecessor is undoubtedly to be found in the 
Englishman’s analysis of the term " law.” The so- 
called laws of nature are not^ he says, really laws, 
but merely "conclusions or theorems canceruing 
what conduceth to the conservation and defence” 
of men. “ Law, properly, is the word of him that 
by right hath command over others.” ^ The ultimate 
human right to command is vested in the sovereign 
by the contract through which the state is instituted. 
' Civil laws, then, consist in expressions or other mani- 
,! festations of the will of the sovereign, who himself 
is not bound thereby. Custom is law only because 
! of the sovereign’s will as manifested in his silence, 
'j Divine law is that which emanates from the wiU of 
> Grod. Ultimately the law of nature inay be regarded 
"1 as divine law, though it is present to men not directly 
as a command, but as a body of principles found out 
■'■} by the reason. A directly revealed command of God 
I addressed to a particular person or people is law 
proper, and is designated as "divine positive law.” 
1 Discrimmating thus between the different kinds 
.,'1' of law, Hobbes boldly grapples with the difficulties 
' I Levia&an, chap. xv. 
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bound up in the question of interpretation. He will 
not leave open here a refuge for the enemies of order. 
All laws, he sajs, need interpretation, particnlarly 
the unwritten law of nature. But this latter becomes 
law proper only when it is embodied in commands 
of the sovereign; and for the citizen the binding 
interpretation in this case, as in the case of mvil laws 
pure and simple, is that of the sovereign, through 
his duly constituted judgra. Hobbes has no patience 
with those who look to the moral philosophers for 
authority as to the law of nature, or to the commen- 
tators for the mea ning of the civil laws. 

The mtetpretationof the laws of nature in a commonwealth 
dependeth not on the books of moral philosophy. The author- 
ity of writers without the authority of the commonwealth 
maketh not their opinions law, be thqr never so true. That 
which I have written in this treatise conDenang the moral 
virtues, . . . though it hs evident truth, is not, therefore, 
presently law. ... For though it to DatnraUyreBsonBble,yet 
it is by the sovereign power that it is law. 


And again: 

When question is of the meaning of written laws, he is not 
the iutorpreter of them tiiat writeth aeom^n^ «pon 
For commentaries are commonly more subject ^ 

texii and therefore need other commentaries; and so there will 

to no end of such inteqiretationa. 

M to oustom. it io low wot beoMMO it Im l»»e 

TOTMlod or beoaoM it i» loosowoble, bot 

deorly wiHo a>»t it oball be binding. 

ipinTthotwai woilhor tbe loo^ 

Xh it boa rrevoiled, nor tbe opinion of any pers 
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ihat it is reasonable, has any efEect to maintain it as 
law. All law, indeed, must be reasonable, but the 
question always is, whose reason is the standard. 
Here Hobbes concisely repudiates Coke’s elaborate 
conception of law as the "artificial perfection of 
reason ” obtained by the lawyers and jurists, and 
dedlares that the only test is the sovereign’s reason 
as embodied in the sovereign’s will. 

Thus the footing which the factions have found in 
various interpretations of the moral and the civil law 
and of custom is swept away, and the sovereign 
stands triumphant. But there remains one other 
hope for the adversaries of absolutism. What if they 
could oppose to the sovereign a directly revealed com- 
mand of God? Such a command, Hobbes readily 
admits, must supersede ail human authority. But 
could the knowledge of such a command be indepen- 
dent of human judgment ? If all men, in the presence 
of one another, should receive an identical manifesta- 
tion of Gk>d’B will, that would be conclusive. But when 
some one man or body of men comes forward claim- 
ing to have received privately a revdation from God, 
how shall other men be satisfied of its authenticity ? 
Hobbes can find no adequate answer to this question, 
and his solution of the whole problem is reached on 
the same lines that have been followed in connection 
with the law of nature and the civil law. 


In all ihinga not oontraiy to the moral law, that is to say, 
to the law of natnie, all ant^'ecto are honnd to obey that for 
divine law which is dedaxed to be ao by the laws of the 
commonwealth. 
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And the reason of this is simple. 

If men were afc liberty to take for Gk>d’B coeunandinents 
their own dreams and fancies, or the dreams andianties of 
private men, scarce two men wonld agree upon what is God’s 
commandment; and yet in respect of them, every man miuld 
despise the commandments of the commonwealth.* 

With logic like this there is no posnbilitj of such 
confusion as had arisen in previous systems over the 
relation of the sovereign to ihe laws of God, of nature 
az|d of nations. So far as the subjects are concerned, 
the sovereign’s formal judgment is the law of God, the 
law of'natuie and the law of nations. The qualifica- 
tions introduced by Bodin in the original theory of 
sovereignty* are thus avoided, and, moreover, the 
pains taken by Grotius to hedge in the sovereign by 
the m gmtvum are rendered nugatory. Hobbes lays 
down in round terms, what has been shown to he 
implied though elaborately denied by Grotius, that 
"the law of nations and the law of nature is the 
same thing.”* Every sovereign is in a state of 
nature as to every other sovereign, and the law of 
nations is merely the dictates of reason as to the 
conduct best adapted to secure the desires of each. 


7. State mi Chwreh 

The general attitude of Hobbes toward the relation 
between lehgion and politics is pretty ^ewly “ * 
cated in the doctrine just described as to divi 

, . s SvBra, p. 98. 

* LeoiaOian, chap. xxn. . , . xj - tg notice »bo thst 

» ZevinAan, chop, sxx, end. It » mieres^S » 

of nations.*" 
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dvil law. But it was not the philosopher’s way to 
fliamiaa SO prominent a topic of current controveisy 
with anything less than the most exhaustive exam- 
ioation. Hence nearly half of the Leuiatlum^ is 
devoted to an exposition of the theological and ecde- 
Hia. gfnp.n.1 principles that supplement its moral and 
political theory. The shock and repulsion produced 
by the Hobbesian system in the circles of traditional 
and established divinity is intelligible to the most 
casual reader of the philosopher’s chapters. He 
applies to the sacred mysteries of the Christian 
religion the method of precise and unemotional defi- 
nition, and he deduces his concepts of Giod and faith 
and worship from his dogmas as to matter and 
motion and human desire. Atheist he is not; hut 
it is easily conceivable that he should have been 
considered one by the pious souls of his day, for his 
God is much more like no Gk>d than like the God of 
Judaism or of traditional Christianity. Hobbes was 
in fact a deist — the earliest of the group which was 
in the next century to indude many men of great 
power. Ecclesiastically he was Erastian, and his 
exaltation of the political sovereign left no room for 
any church save as a dependency of the sovereign will. 

A church, as signified by natural reason and by 
the teachings of Scripture, Hobbes dpAnas thus: 

A oompany of men profesBing the Ohiistiaii religion, united 
in the person of one sovereign, at vrhose command they ought 
to assemble, and erithont whose authorily they onght not to 
assemble.* 

* Rut m, « The Christian Commonwealth” 5 and Part 17, “ The 
Engdom of Darkness.” s Zewaflan, diap. xxxia. 
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It follows from this (1) that any body of wiati 
meeting for worship without the sovereign's com* 
mand is no church, but merely an unlawful assembly ; 
and (2) that there is no such thing as a universal 
church, since there is no all-inclusive commonwealth. 
Dissenters and Roman Catholics are stripped of their 
ecclesiastical pretensions by these Hobbesian dogmas, 
and the established national church is left alone with 
ftlainna of lights. But the ancient dignity and juris- 
diction of even the national churdi are at once in- 
sulted by the philosopher’s downright repudiation of 
such a concept as that of "spiritual government." 
"‘Temporal’ and ‘spiritual’ government,” he says, 
“are but two words brought into the world to make 
men see double and mistake their lawful sovereign." 
There is no government in this life but the tem^ral ; 
any other idea leads merely to faction and civil war 
between the state and what is called the church. 
Moreover, Hobbes leaves no hope for those who 
would maintain for ecclesiastical dignitaries some 
peculiar and independent authority undtt fte desi^ 
nation "pastoral.” The sovereign, he hold^ « the 
supreme pastor and the source of all authoii^ co 
Zd b/fct M... He, and to ^ to 
authority immediately from God , bishops 
Hobbes is eqiecially offensive to the Anglican iv 
d hTday-tore ttoir digaito net 
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These extreme doctrines axe snstained in the Levia- 
than by reasoning which involves, not only the defini- 
tion and deduction that are employed in the purely 
political parts of the work, but also the pursuit of 
the theologians into their special and familiar field 
of citation and interpretation of the Bible. The 
ultrarrationalistic spirit in which Hobbes deals with 
the old texts and adduces new gives results that 
are often startling even at the present day.^ Bellar- 
min, as the most effective exponent of the claims of 
the Papacy, receives the honour of a step-by-step 
refutation;* the doctrines of the Separatists 
Independents are treated incidentally to the general 
scheme of the work. 

It is to be noted that Hobbes, stiff as he is in 
maintaining that the power of the sovereign in 
matters of religious worship is plenary, tends, never- 
theless, as his rationalistic spirit would naturally 
suggest, toward general toleration as a policy. The 
truth of God’s Word musi^ he believes, prevail in the 
long run without recourse to constraint. So long, 
therefore, as public disorders do not ensue, the “in- 
dependency of the primitive Christians ... is per- 
haps the best.”” It is manifest, from the context 
of this passage as well as from other parts of his 
work, that the philosopher was actuated, in suggest- 


Uie derp te «he same reason that he delegates the administratian of 
jnssee to the judges— beoauee he is too much occupied -with other 
buBinesB to take proper care of this. 

Hobb‘!S’LS.o‘d.“^ «pecially good examples of 

* Chap. xUi (Morley's ed., p. 248). s Qhap. xMi. 
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mg the expediency of toleration, less by interest in 
the culiavation of true relipon than by thought for 
the freedom of inquiry in the field of physical science, 
whence he anticipated some such progress as has 
actually bera made. In other words, Hobbes le- 
corred to his original purpose, of securing through 
absolute sovereignty the external and physical peace 
that he thought essential to the most effective intel- 
lectual activity. 

8. Sobbes’a Place in (he History of PoKUccA Theory 

Hobbes is the first Eng]ishTTfiB,Ti to present a sysfem 
of political philosophy that can stand among the 
great systems of history. His work placed him at 
once in the front rank of political thinkers and his 
theory became from the moment of its appearance 
the centre of animated controversy and enormous 
influence throughout western Europe. So skilfully 
did he blend all the most conspicuous concepts of 
current political thought in his system and adapt 
t r be^ to his ends, that philosophers of all schools 
were forced to a recognition and discussion of his 
doctrine, whether by way of approval or by way of 
condemnation. The warring factions of Englishmen 
naturally found abundant fuel for tiie controversies 
had long divided them as to the interrelation- 
ship of monarch and Parliament, of state and church. 
But it was the special achievement of Hobbes to 
lift the debate far above the spedal conditions of 
English politics and to extort the attention and re- 
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spect of the Contmental philoso^ers whose bought 
lay in the more exalted plane of abstract science. 

for twenty-five years before be wrote, Protestant 
Enippe and the most progressive thinkers of all 
nations had recognized Groiius as the exponent of 
ultimate truth in political theory; but Hobbes’s 
system was an imdisgaised attack on that of Grotxus 
in method and in substance. The rationalism of the 
Continental philosopher, radical as it had appeared to 
his contemporaries, was a pale and empty simulacrum 
beside that of the Englishman. For the erudition 
with which Grotius eked out his reasoning, Hobbes 
had a superb contempt. The basis of moral and l^gal 
right in the reason he freely concedes, but he answers 
far difEerently from Grotius the vital question, “Whose 
reason?” Hot from the sages, philosophers and 
orators of the pagan past nor from the saints 
theologians of the Christian era, but from the head 
of the state alone must a people that has risen above 
barbarism seek the decisive judgment on any question 
of duty, whether political, moral or rdigious. 

In setting up thus the will of the state as the 
source and criterion of all right, Hobbes not only 
parts company with Grotius and his school, but even 
goes beyond MachiaveUi in exalting political author- 
ity. For while MachiaveUi makes politics indepen- 
dent of religion and morale as a matter of pw iirflce^ 
Hobbes sets politics above religion and mm-nln as 
a letter of philosophic theory. No more extreme 
position has ever been taken by political science 
than that involved in the doctrine of Hobbes that 
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the law of nature and of nations and even the Jaw 
of God have binding force upon the individual onlv 
through the will of the political Boveimga. 

In the ethical and juristic aspects of the philosophy 
of the state Hobbes thus gave positive and complete 
form to doctrines that were wholly foreign to the 
systems most widely prevalent in his day. His more 
purely political theories were not less novel and not 
less influentiaL His dogma that man is by nature 
unsocial and the enemy of his kind was in flat con- 
tradiction of the Aristotelian dogma whidi had been 
the accepted foundation of social and political science 
for centuries. His doctrine of sovereignty embodied 
a conception of absolutism in the state more &r-reach- 
ing than that ascribed by mediseval ecclesiastics to 
the church. But notwithstanding his exaltation of 
the power of the state his theory was, in its founda- 
tion, wholly individualistic and rested on as complete 
a recognition of the natural equality of all men as 
was ever asserted by Miton or any other of the 
revolutionary theorists. It was for the purpose of 
deriving logically from a mass of free and equal 
individuals the concept of an omnipotent state that 
Hobbes developed that most distinctive of his innova- 
tions, a contract of individual with individual through 
which alone the state could come into being. This 
new form of the old contract idea was destined to a 
distinguished career in later political philosophy, until 
it reached the perfection that announced its extinction 
in the metaphysical tangles of Kant and Kchte. 

The trend of objective history in England prevcnteil 
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the ascription to Hobbes of the full measure of in* 
iluence that he actually exercised. His political 
theoiy was naturally under a cloud duriug the reigns 
of Charles 11 and James 11 , when the theological 
basis of royal absolutism was the dominant doctrine ; 
and again, when the Bevoluiion of 1688 completed its 
work, there was, of course, no room in the foreground 
for any system which had been devised in the interest 
of absolute monarchy. In his native land Hobbes 
came to his own in respect of recognition only when, 
in ihe nineteenth century, it was perceived by certain 
logical thinkers that his principles were quite as well 
adapted to the purposes of an absolute Parliament as 
to those of an absolute king.^ On the Continent, how- 
ever, from the time the LeviaOian appeared, its teach- 
ings assumed a conspicuous place in political science. 
Not only the rationalists, but also the adherents of the 
old theological school, manifested a strong sense of 
their dependence on the Hobbesian method and 
formulas. Grotius, too, continued to be the source of 
much inspiration ; and as the field of the law of nature 
broadened by the exploration of the philosophers, the 
influence of the Dutch thinker became paramount with 
those who devoted themselves primarily to that 
While for those who still clung, though under exist- 
ing conditions with ever increasing difficulty, to the 
study of more purely political theory, Hobbes continued 
for a century to be the leading authoriiy. The sub- 

„ intoMst in the Hobbesian polities was due to tha 

PS^^hical mdicals," James Mill, Molesworth and Gh»te. Moles' 
wwtb edited the first eoiii(plete works, 1880-1846. 



804 


POLITICAL THEOBIES 


mergence of the Hohhesian influence on the Continent 
becomes definitive only with the rise of that liberalism 
under Yoltaire and Montesquieu which rejected at the 
outset the conception of absolute power in any stat^ 
whether monarchic or popular. But the inspiiafion 
of this movement was drawn from another English 
source — that of the Whig revolutionists, which we 
investigate later. For the present our task 
must be to follow the Continental philosophy in which 
the conflicting influences of Grotius and Hobbes were 
manifest. 
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CHAPTER IX 


OOimNENTAli THEOBT DTTHIKG THE AGS OF 
LOinS STV 

1. General Condition of Contxneniod PoUtvss 

When England Tvas just at the climax of the 
internal commotion ont of \ 7 hi 0 h sprang the theories 
treated in the last two diapters, the continental 
powers of western Europe reached the formal con- 
clusion of the great struggle that had engaged all 
their ener^es for thirty years. By the Peace of 
Westphalia, in 1648, a new order in the politics of 
Christendom became clearly discernible, and with 
the Peace of the Pyrenees, in 1659, which put an 
end to the lingering hostilities between France and 
Spain, the chief features of this new order were made 
distinct and definite. 

In the first place, difiEerences of religious creeds, 
which had been the ostensible cause of the outbreak 
of the Thirty Tears’ War, ceased henceforth to be 
even nominally a source of political activity. The 
later phases of that contest had been characterized 
by the cymcal obtrusion of purely secular motives 
among the contmental powers, and these motives were 
most obvious in the settlement. Religious toleralion 
was not indeed formally recognized as a principle, 

roL.lL — X 80S 
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but Calvinism was put on an equal footmg in Ge^ 
many with the Catholic and Lutheran creeds, and 
this fact was significant of the theological liberalism 
which actual conditions were forcing to the hunt. 
With the Peace of Wesiphalia the formal and con- 
ventional preeminence of the Papacy in European 
diplomacy passed away. In the second plac^ the 
traditional unity and dignity of the imperial author- 


ity received at thia time a &tal blow. Germany 
became a group of independent states and tiie power 
of the Emperor rested exclusively on the extent and 
resources of the hereditary Hapsburg dominions. At 
the same time the decline and weakness of the 


Spanish monarchy became so conspicuous that the 
question of partitioning its possessions began soon 
to engage the attention of the powers wHcb events 
had raised to preeminence. Of these powers ^nce, 
through the policy of Eichelieu and Mazarin, had 
come out of the prolonged conflict easily lie first 
in mestige* and with the assumption by 
of personal control of the government, m 1661 , 
begins the epoch which is most appropriately asso- 

elated with that monarch’s name. 

The general characteristics of the age of Louis 
have been a large and essential part of every p 

ttem ma consrannate *0 ^ u amd 

,u«ter rf » alto to toft o£ fe ^ 

“(Si jrnding 

absolutism, with administration 

always to become dynastic. Intam 
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was taken bodily into the hands of the royal court 
and the claims to local autonomy or to any im* 
portant degree of local privilege were ruthlessly 
suppressed. Foreign policy was aggressive and un- 
scrupulous, Machiavellian in the principles on which 
the dauns to extension of dominion were asserted, 
and Grotian in the principles by which the exercise 
of sovereignty over lands and peoples was bandied 
from monarch to monarch. The age was an age, in 
Harrington’s phrase, of mm and not of laws. Louis 
XIV himself, whatever his limitations, was not the 
least of the strong men of his day. The Great 
Elector of Brandenburg, the three Charleses of 
Sweden, — -X, XI and Xll, — Peter the Great of 
Russia, and finally William of Orange, were contem- 
poraries of the French king, and the careers of all 
alike refiected the tendencies which he made most 
conspicuous. With varying degrees of success and 
with varying degrees of enlightenment in their 
methods, these princes .all strove for absolute power 
within their dominions and for extendon of their 
territorial possessions; and the basal motive in each 
case was, not so much the promotion of their creed 
or the welfare of their subjects, as their own personal 
and dynastic aggrandizement. 

While politics turned upon the rivalries and am- 
bitions of these rulers and Europe was distracted by 
the wai&re in which their projects were wrought 
into shape, there was little room for the 
of political theory. Art, science, literature and 
philosophy did indeed recdve, as is usual at such 
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epochs, substantial support and encouragement from 
the princes, who instinctively sought to emlwlHali 
their courts with the products of genius. It was a 
period of notable, even marvellous, advance in physi- 
cal and mathematical science, and the philosophers 
of the. chief nations maintained an harmonious co- 


operation in their common pursuit without reference 
to the wars that divided their respective govern- 
ments.^ But in political science the list of names 
on the Continent that rise above the levd of the 
merest commonplace is exceedingly short: Spinoza, 
Bossuet and Pufendorf — these are practically all. 
Of these three the ethics of politics rather than 
politics proper is the central theme of interest and 
diffcuMinn. As in all times of political storm and 
stress, the chief effort of phflosophy was to get some 
for a moral judgment on the conditions against 
which it is the inevitable tendency of the phaosoplM 
temperament to protest. Spinoza and Pufendorf 
accordingly took up and carried out to further apjdi' 
cation the rationalistic systems of political ethics to 
which Grotins and Hobbes had given such widespread 
ammy; while Bosraet, the ei!eleM.*MO^«.» 
eerred to the methods of 


^rthe elto. of northern Europe ^ 
of loui. Xrtr beg«^ the mort imp^ 
to the moeurohic ^ 
fltot rf the United ftemnees of the NetherW 
I (y. VaUnaxe, S&de * Zouii XIV, oliap- 
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the flourishing little aiistociatiG tepublic which was 
completing its flxst century of well-earned inde- 
pendence. In all but in name, the exceptional 
character of this government was lost in the turmoil 
which attended the aggressive policy of the French 
king and the aspirations of the House of Orange, but 
the tradition of a fairly wide intellectual and theo- 
logical toleration persisted, at least in the great com- 
mercial centres of populadon, even after Ihe Prince 
of Orange became to all intents and purposes the 
monarchic ruler of the United Provinces. Much the 
same influence which produced the work of Grrotius 
in the first half of the century contributed to give 
character to the work of Spinoza in the latter bnlf- 
Dutch political and commercial institutions were 
nearest of all continental nations to those of Eng- 
land i the Dutch ruler eventually occupied the Eng- 
lish throne and brought England fully into the 
complications of continental warfare; and it was a 
Dutch philosopher through whom the greatest system 
of rationalistic ethical and political thought that 
England produced in the seventeenth century, was 
introduced into the current of speculation on the 
Continent. Our examinsrion of the few figures who 
stood conspicuoua in the age of Louis XIV in the 
Add of politics may most appropriately begin, there- 
fore, with the philosophy of Spinoza. 

2. Spinoza 

This gifted thinker, who was bom when Hobbes 
was forty-four years of age yet preceded him to the 
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grave,’ differed widely from the Englishman in the 
metaphysical foundations of his doctrine, but reached, 
nevertheless, many identical conclusions in the politi* 
cal and ethical field. Spinoza’s philosophy was in a 
very large measure determined by the conditions of 
his life. His family were Portuguese Jews, living in 
Holland, which was at this time the securest retreat 
in Europe for the victims of dvil and reli^ous op- 
pression. Spinoza’s earliest exhibition of intellectual 
activity brought him into disgrace with the orthodox 
of his own race, and at the age of twenty-four he was 


cut off from the synagogue and made an outcast 
from the Jewitii community.* He took up his rea- 
dence with friends who were themselves adherents of 


a Protestant sect that was under the ban of the 
Dutch ecdesiastical order, and thus for all the rest of 
his short life he was immediately conscioiis, both 
through his own experience and through the situation 
of his friends, of the pressure of religious intolerance. 
During his lifetime, moreover, the Dutch Ecpubho 
passed through vicissitudes that brought its peciAar 
institutions into earnest and widespread to^ion- 
It is not to be wondered a^ therefore, that the two 
most characteristic features of Roza’s 


losonhy should have been a plea for religious 
aTa demonstration of the sdentific and practire 
excellence of the aristocratic repubfic as a form 



. Spinors born in 1632 and died in 16775 Hobbes*. We .*• 
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In its ultimate character the philosophy of Spinoza 
was pantheistic. All existence was to him a unity, 
which might be called Gk>d or might be called nature, 
according to the standpoint of the speaker. In every 
special form of existence was manifested a common 
prindple, namely, power {potmiia)\ that is to say, 
in the very fact that anything existed was expressed 
a power by virtue of which it existed, and God or 
nature was merely the name for the totality of powers 
through which things were as they were. But Spi- 
noza, in developmg his philosophy from this dogma, 
was not, like Hobbes, materialistic. On the contrary, 
he regarded the essence of all things to be in what is 
knou'n to us through reflection rather than what is 
known to us through the senses. But whatever the 
divergence shown by Spinoza from Hobbes in first 
principles, the similarity of the two philosophers’ 
systems becomes obvious as soon as the border line of 
ethics and politics is approached. With the younger 
M with the older tiiinker, natural right (lus naterafe) 
is nothing but natural power ; man, like every other 
form of existence, has by nature no more controlling 
motive or guide for his actions than self-interest, and 
the ultiinate demand of self-interest is self-preservsr 
tion; philosophically, man’s passions are as much a 
part of his being as his reason and are quite as ap- 
propriate means for securing his ends; the so-called 
social virtues are merely conventions through which 
individuals seek their particular good, and hence the 
observance of contrac^ for example, has never any 
mote substantial guarantee than that it is the lesser 
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of two evils. From these ideas of socdal ethics fol> 
lows the obvious condufflon that the state is merely 
an airongement through which a multitude of iudi- 
viduals seek their respective interests^ and particularly 
tiiat advantage which lies m the security of their 
lives through general peace and order. The essence 
of the state is a supreme power that is adequate to 
the task of compelling individuals, through hope and 
fear, to conform to its commands. Such power can 
exist only through the union of the powers of many 
individuals, and the sovereign is supreme only because 
and BO far as its strength is the sum of the forces 
axe embodied in the individuals who form the 


community.^ 

Spinoza thus, like Hobbes, derives an omnipotent 
state from the mere addition of the powers of a 
number of very far from omnipotent individuals, 
lu Spinoza’s theory, however, there is no such at- 
tention paid as in Hobbes’s to the specific terms m 
which individuals unite to make the state, lie 
elaborate pains taken by Hobbes to formulate ^e 
terms of the contract so as to leave the sovereign 
absolute have no counterpart in the later phdosop y. 
Spinoza assumes a pact through which the state 
comes into existence, but apparently attachw 
importance to ite phUosophio character and treats 

1 These ideas 

pcipsntion when he died. 
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it as not distinct from any other promise or pledge 
between man and man. The care which Hobbes 
took to define the terms of the social contract was 
dne to his desire to give to every act of resistance 
to the sovereign the stigma of "unjust,” which 
he defined with this end in view. Spinoza avoids 
the sophistry of the English philosopher, and while 
agreeing with him in holding that justice and in- 
justice have existence only in the civil, not in the 
natural state, nevertheless neglects Hobbes’s clever 
distinction between jusiace and ec^uity and treats 
these two concepts in the more usual way, as sub- 
stantially synonymous.^ 

This difference between the two philosophers baa a 
close relation to the far-reaching difference in their 
views on sovereignty and liberty. The preoccupa- 
tion of Hobbes was, as we have seen, to establish 
the absolute and unassailable nature of sovereignty ; 
Spinoza, on the other hand, seeks with the utmost 
care to secure a field for individual liberly. The 
scant and rather ridiculouB content Mwgnp d to in- 
dividual liberty by Hobbes has been noted above.* 
Spinoza goes so far as to name liberty as the supreme 
end of the state. He means here, however, merdy 
that the state must promote a rational rather *bn.Ti 
a bestial life in men, and he has previously dpfinpri 
liberty as consiating in life according to the reason 
rather than according to the passions. But the 

Ante, p. 282. S^dnoza, Traetahu Theologieo^aitiem, cap. xvi, 

* Ante, p. 287. 
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precise scope of the liberty which is essential in the 
state is arxired at hj a strict logical application to 
sovereignty of Spinoza’s philosophical first principles. 
Like every other form of existence, the state has 
rights, he argues, to jnst the extent that it has 
power, and moreover, its power is exercised always 
with reference to the primary end of self-preserva- 
tion. To say, therefore, that the sovereign has abso- 
lute MTxl nnlimited right, that is, absolute and un- 
limited power, is absurd; for that would be to 
include within its rights acts tending to destruction 
rather than to preservation, and this could only be 
tarae in tiie sense that a man has a right to be crazy.’ 
By universal principles of natural right, therrfore, the 
supreme power of a state is limited to a definite range 
of acts, namely, such as make for the w^re of all 
its members, such as can actnaUy determine individ- 
uals’ conduct through appeal to hope and fear,® and 
such as wifl not arouse anger and resistance m the 


niajority of the subjects. _ 

Of the apedfic pridl?ges thne left i^im ^ md- 

■ridmie even hi the dvil efate, that to which Spaoza 
devotes most attention is freedom oi fought ^ 

expression. Bis Theologico-Foliticd I^eatise htis io 


1 Id nvSlo aKo seiisu 

bominem ime posse msanue et ean be mad® 

s There are some tUngs, Spino» ho , ^ that 

» 4, to 
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its aim the demonstralion that such freedom not 
only is compatible with the maintenance of rdigions 
and political institutions) but is even indispensable 
to the stability of these institutions. The proof of 
his thesis from Revelation consists in a very close 
and learned examination of the Scriptures on lines 
now familiar as the higher criticism ; the proof from 
reason tiuns on the full development and application 
of the principles outlined above. That the individual 
should give up to the sovereign the control of his 
ihxmghbs is, from the nature of the case, impossible. 
To confine his speech to what the sovereign com- 
mands, is hardly more postible; for, ^inoza sa3rB, 
not even the wisest can hold their tongues, and it is 
a universal vice of men to tdl their ideas to others 
even when silence is needful.^ Because of this an 
attempt to exercise an absolute control over expres- 
wou must inevitably produce dissent and irritation 
and thus imperil the existence of the state. The 
sovereign, therefore, by virtue of the primary law of 
s^-preservation, must be denied the possession of any 
absolute right in this matter. Its power and its right 
extend only to the prevention of the expression of 
ideas which endanger directly the exinte u c e of the 
state; that i^ those whitdi involve a violation of 
the social contract.* Outtide of these, whatever the 

* . . . uin aeo pentissimi, ne dicam jdebem, tacere seiiuit. Hoc 
ho^um commime vitioin eat, conailia aoa, etsi tacito opna cat, aliia 
cwoere, — Traelabu ThaJogko-Politieus, xx, 8, 9. 

* Such, for example, aa theae: that the aoreteign ia notaaprame; 

that onght not to be kept; that every man ought to live 

entuoly M he pleaaea.— ZVaetaftM Thedlogieo-Poiaieu*, xx^ 2L 
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that attod. to ^ . 

wpreaora^ whether m rdemra to «»I„ 

W to the mdiwdoal for the eoke of the greater 
advantage which accrues to the state. It is merelv 
a matter of tlje choice of evils, and the power and 
nght of the state ate determined by the hcb that the 
lesser evil lies in liberty. 

There is much in Spinoza’s plea for liberty and 
toleration that suggests the thought of Milton on 
fflinilar subjects.* The distinotion that is most obvi- 
ous between them is that Spinoza looks at the matter 
from the standpoint of the state, while Milton is 
chiefly concerned with the individual. To the Jewish 
philosopher the conclusive argument is that freedom 
of thought and expression are essential to the pres- 
ervation and welhire of the conunonwealth, while to 
the Englishman this freedom has for its permanent 
justiflcation the guarantee it carries of the supreme 
excellence of the human reason and tee dignify of 
manhood. 

The particular forms of government and their 
respective advantages and disadvantages are tee 
chief subject of Spinoza’s PoliHoid Treaim. In this 
is fnlly developed his preference for pedlar over 
monarchic inatitutious. Monarchy, indeed, he proves 
to be impossible, since no single human being can 
actually possess and exercise the power implied in 
sovereignty. What are called monarchies are, he 
holds, in fact aristocracies. He discusses at length, 

> Ante, p. 3i6. 
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however, the best method of organization and action 
in each of these difEerent h)nns, with many shrewd 
observations and ingenions suggestions in reference 
to practical politics. Throughout his discussion he 
adheres with the utmost consistency to his funda- 
mental principle that man acts only through self- 
interest and under the impulse of hope or fear. This 
gives to his politics a disrinctly Machiavellian ton^ 
and, indeed, his admiration for the Italian is uncon- 
cealed.^ His theory as to the organization and opera- 
tion of aristocracies ^ves evidence of a thorough 
familiarity with the institutions of the Netherlands 
and indicates that he had much in mind the improve- 
ment of existing conditions there. For radical de- 
mocracy he apparently had less sympathy t.lia.n for 
aristocracy, though he believed that in democracy, 
more than m either of the other forms, the supreme 
power was, in the strict sense, absolute j that is, the 
rule of a numerical majority, which was the essence 
of democracy, involved the exercise of a truly over- 
whelming power, and thus, according to his idea, the 
possession of unquestionable right. But Spinoza’s de- 
tailed treatment of democracy is lacidng, since death 
overtook him before his FaUticdl Treatise was 
finished. 


« * •*?*^*® relation of his general philosopby to that 

^Hobtea, the latter is barely lefened to, in a tingle note (IVactaCiis 
nt aogie ^Pcltheut, cap. xvi, seo. 84), and in this place an opinion is 
ateibnted to toe Englishman which is far from anything he erer ex 
^Kd. Machiavelli, on the other hand, is in a number of places 
referred to, and always in terms of the highest 
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3. Pitfendotf 

miohever ride be tale,, a, H, ^dHeoefea 

W™a.t„wbetterttiepelffleeedee,«ir 

plaesopher mrie dia 
toc% on^ eontaberioe to poHtal erieaee, ttere 
can be no doubt that his works had a wide vn™o 


much ^uenoe with his own and the succeeding 
generation. Born in the same jear with Spinoza 
and Locke —-1632 —his maturitj belonged to the 
epoch at which the antithesis of the systems of Gio- 
tins and Hobbes in social and political philosophy 
was the most conspicuous fact in intellectual circles 
where rationalism was dominant. Pufendorf’s sjs* 
fem reveals most distinctly the influence of his two 
great predecessors, and in general it may be said to 
be directed toward a conciliation of their conflicting 
views. Where his philosophy is concerned with the 
concepts of ethics, he clearly leans to the principles 
of Grrotius; where he takes up more purely politi- 
cal topics the Hobbesian doctrine Msnwi ea the more 
conspicuous place. But Pufendoif critidses, selects, 
rejects and modifies with great energy and acuteness, 
and his work. Be lure Naturm et Gentium,^ published 
first in 1672, presents in dear and coherent form the 
whole body of social and political thought which had 
been produced so largely through the stimulus of 
Grotius and Hobbes. 


> I have vsed the Latin edition of Tirankfort and LeiptiSi 
and the English reisios of Eennett, 4th ed., 1720. An abridgment 
of the full trork was published by Fnfendorl under the title Dt Ofieh 
Homimt «( Cimr. 
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The work is at the same time more compr^ezisive 
more systematic than the De Zun <zc jPacis 
or the LmaHhan, avoiding the tiresome pagan erudi- 
tion of Grotius and the lengthy Scriptural exegesis 
of Hobbes. By common consent of those who were 
later adepts in the system of thought connoted by 
the term natural law,” Pufendorf was the first to 
give to it tile form and name of a science.^ 

The starting-point of Pufendorf, so fax as concerns 
the sodal and political elements of his philosophy, 
is the "state of nature.” This term, he holds, may 
properly be used in either of two senses; first, as 
designating the residual attributes of the concept 
"humanity,” when abstraction is made of the quali- 
ties and conditions which are due to civilization and 
enlightenment ; and second, as designating an actual 
condition which has prevailed at some time among each 
of the various races of men, though not necessarily 
among all at the same time. In either case the state 
of nature means a condition in which there is no civil 
or political organization, though in a qualified sense 
the term may be applied to the relation of &milies 
or states that have no common superior.’ This state 
of nature in the strict sense is a wretched and intol- 
erable condition ; but against the doctrine of Hobbes, 
Pufendorf holds that the state of nature is characteiv 
ized not by indiscriminate war but by general peace ; ® 
for men are rational beings from their creation and 

* Cf. FrancJc, Bifomateun el PMii^tes, XVIT" akde, p. 386: 
Janets II, 235. 

• De /lire jVaftine ef Gentium, H; ii, 4. • JI, ii, B el teg. 
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the di^tes of reason guide them as well before as 
^ the formation of society and commonwealth, 
^e law of nature, therefore, which means merely 
the dictates of right reason, prevails in the state of 
nature and operates to make men refraiu from recip. 
rocal injury, respect one another’s property, and ke e p 
their promises and contracts. 

To the detailed exposition of the law of nature 
Pufendorf devotes an important part of his work. 
In his definition of the term he follows Grotius: the 
law of nature is the dictate of r^ht reason de- 
termining what is light and wrong in human con- 
duct. But Pufendorf without fully and fr ankl y 
adopting the view of Hobbes that self-interest is the 
working principle of the law in its immediate applicar 
tion, leans, nevertheless, very markedly toward that 
view.* The first law of nature, he declares, as 
Hobbes had done, is that a pacific and sodal life 
must be maintained. The various institutions of 
civilized society are considered at length and tested 
in their relation to this ' fundamental piindple. 
Private property is shown to be necessary to social 
life and to rest primarily Tqxm a virtual contract 
between the holder and the rest of the community j* 
polygamy is considered doubtful from the point of 
view of the law of nature, though its tendency to 
produce a burdensome proletariat condemns it on the 
ground of expediency, if not on the ground of ab- 
stract right;* slavery, explained as based on con- 
tract is held to be in accord with natural law, and 

» ^ H iii, IS and 17. ‘IT.iT. • VI, i, 17 and 19. 
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to be on the whole desirable, rince it also, like monog- 
amy, operates to reduce the number of idle men — 
thieves, vagabonds and sturdy beggars.^ Througb- 
out his detailed exposition of the law of nature, 
Pufendorf in general follows very closely the lines 
of Grotius’s doctrine, but at one point of fundamental 
importance he abandons entirely the elaborately 
devdoped theory of the Dutch philosopher and puts 
Viimaplf on Hobbeaian ground. This point is the dis- 
tinction between the ius naturcB and the tus getdwan,. 
Pufendorf rejects the Idea of a law of nations consist- 
ing in the practices of all or the best nations and 
deriving thence a binding force for mankind, and 
adopts substantially the dictum of Hobbes, that ‘‘ the 
law of nature and the law of nations is the same 
thing.” • 

The life in a state of nature according to natural 
law, as conceived by Pufendorf, would appear to be 
adequate to all the needs of humanity and to leave 
no reason for sodal and political institutions. But 
unfortunately the majority of men tend to live by 
impulse rather than by reason and the laws of nature 
are respected in their true spirit by few. Hence 
for the majority of men, though not for the few, the 
tcansition to the civil state becomes necessary.’ As 
Luther and Melandhthon had explained that the 

*Fiifendoif says that tiie absence of slaveiy among Christiaii 
nations most be Rgaided as one of the causes “qnare taata coUnries 
fnnun, TBgabnndornm et validornm mendieorum passim oeemmti” 
And he approves of vrorlchonsea — " ergashda, in qnibna ignavis ne- 
bnlonifaas labonndi necessdtaa aSeretnr."— VH, i, 4. 

*II.«i,2a. »Vn,i,7,ll. 

TOC. II. — T 
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commonwealth, with its coerdve function, was essen- 
tial not on account of true Christians, but on accoual; 
of those who lacked the Christian character, so 
Pufendoif explains it as essential, not for philosophers 
who, like himsdf presumably, could live a purely 
rational life, but for the rabble of inferior folk. His 
exposition of the unpleasant consequences of the 
selfish propensities of most men in the state of 
nature runs pretty close to the chief features of 
Hobbes’s beZ2um onamm contra omam, despite Pufen- 
dorf’s earlier insistence that the characteristic of that 
state is peace rather than war.‘ The desire to escape 
the evile of this condition is the immediate motive 
for the formation of the commonwealth, and the only 
possible means to effect this transition is, Pufendoif 
holds, by contract. 

The treatment of the procedure through which the 


transition from the state of nature to the civil state 
is effected, is one of the best parts of Pufmdorfs 
phUosophy. It particularly illustrates his inclinatira 
to effect a conciliation of Grotius and Hobbes. He 
makes explimt what we have seen was implied, thMgh 
not expressed, by Grotius, that the social iuslmct m 
mania to be held accountable for the “ 


socifitv. while a deliberate act of wiU turou^j^uu-- 

instinct may be satisfied by ihe "pnmaiy societies 
-family, religious bodies, commercial organiretious, 


» Compare VUi, ft®' ,,Ex ndpetitn encieta* 

m staliBi eeqnitur adpetatiis ciTitafae. 



A DUAL COSTBACT 


do.; but for the fonnation of a civil sodetj or a 
oommonwealtb there must be a union of wills efEected 
through contract. Moreover, Pufendorf holds that a 
twofold contract is necessary. Both the social conixact 
which Hobbes had described and the governmental 
contract which had been ihe foundation of all the 
anti-monarchic theories, are essenrial to the complete 
philosophy of the origin of commonwealths. The 
process as he explains it is this * : first each individual 
contracts with each to form a lasting society a-nd to 
determine by majority vote what a3Ta.TigftTnftiit. fi BTin.n 
be made for the common safety and welfare. Then 
a vote is taken as to what fi>nn of government shall 
be adopted, and those who have joined the society 
conditionally on the adoption of a particular form are 
at liberty to withdraw if their preference is not 
actually carried into effect. Knally, a second con- 
tract is made between the designated bearers of 
governmental power on the one hand, and the rest of 
the co mmuni ty on the other, — the fnr m Br agreeing 
to promote the common wd&re and the latter to 
yieW faithful obedience. This process is held by 
Pufendorf to be not only a logical conception that is 
indispensable to the philosophical theory of pnlifinnl 
institutions, but also a very probable conjecture as to 
the actual feet in the history of political societies. 

^ to the nature and attributes of the sovereignty 
which is created by these contracts,* Pufendorf follows 
Grotius and not Hobbes. As against the latter he 
insists that the soveragn is supreme {smrmm) but 
^ vn, a, 7. a vn, tL 
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not absolute.,((^soZu<«8). Limitation is entir^ bbiri 
patible with the conception of sovereignty. The laws 
of God and of nature are always operative to ifeifcriot 
the exercise of power; custom and ancient usage 
detenmne practically the methods of sovereign action ; 
the existej^ of a parliament by the side of a monarch,’ 
with the right of participation in legislation, does not 
detract from the sovereignty of the monarch. Sove^ 
©ignty is, in shorty restricted by the end for which it 
was conferred by the original contract; for this end 
was the common wel&te of the parties to the pact, 
and only such powers are ascribable to the sovereign 
as contribute to this end. What means are requisite 
to this end at any given time and plac^ must indeed 
be decided by the sovereign; but his choice is limited 
to such means as would be judged suitable and proper 
by a sane man (per santm hommem), and such as are 
conformable to the law of nature. 

Fufendorf s sovereign^ becomes thus in the last 
analysis as indistinct and elusive a concept as that of 
Grotius. To the philosopher possessed with the idea 
there is a standard of conduct for both common* 
wealths and individuals in a natiual law, whose 
content is discernible by only the most enlightened 
intellects, the Hobbesian dogma of absolute sovereignty 
is impossible of acceptance. The *'sanc man” whose 
judgment Pufendorf sets up as the test for the pro- 
priety of sovereign actions means really the philos- 
opher himself and other writers on the law of nature 
who with him. Hobbes alone of the seventecnth- 
oentuzy thinkers was able to make the full and frank 
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c tyicfe Mio n that {he polituial sovereign w|>s a* law unto 
^d' was independent, theoreticallj as wdl as 
practically, of the judgment of the learned world. 

But whether sustaining the Hobbesian or the 
Grotian thesis on any particular point, Pufendorf in 
his general s^t is clearly enough a representative of 
the rationalizing school of political philosophy, which 
holds that the source and criterion of political author^ 
ity must be looked for and detected among men and 
must not be referred blindly and mystically to 
Divinity. He devotes much attention to pointing out 
the defects of the obscurantist doctrine which was 
prevalent among the mediocre theologians of the day. 
The most conspicuous esqimient of the ideas which 
pervaded such drdes was Bossuet, tixe Bishop of 
Meaux, in Itance. Through him the dogma of a 
peculiar sanctity pertaining to sovereign monarchs 
and emanating from God hitnaftl-f was put in the 
most effective form and tiie form which made the 
best appeal possible to the thought of the time. To 
this sort of doctrine, therefore, we must next devote 
our attention. 

4. Hossuet 

Commanded by Louis XIV to undertake the edu- 
cation of the Dauphin, this bishop-courtier embodied 
what he conceived to be the proper political system 
for the use of his pupil in a work entitled FoliUcs 
as derived from the very Words of the Holy Scrip- 
tures} That the doctrines of this work expressed 

1 Xa PoUtique tir& des prqpra paroles de VJSeriture setnte. 
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to “toa Jadgment of the write mm tobtW,' 
W taB ^dowbt that tteywaaiaa^Maod 
»* to .pmt ID wte* tha gnaaJ 
istered his government and regulated the conduct and 
the expressions of his court and his subjecte in gen- 

eral. Bossnet becomes by virtue of this work the 
chief r 


divine r^t. His literary genius, even more than 
his exalted social position, won for him an influence 
far above that of any of the obscure theologians who 
tediously propounded much the same doctrine, and 
entitled him to tank as superior even to Sir Kobert 
Filmer, whose logic is, on &e whole, rather better 
than Bossnet’s. 


In the JPoUtics as derived from ike Scriptures the 
method is simply that of fortifying every principle 
asserted by quotations from the Bible. It is the 
method familiar to us horn onr study of meditevsl 
theories; but Bossuet exhibits nothing of the mediro- 
val formalism and terminology and adopts the man- 
ner and the eateries of contemporary rationalistic 
philosophers. There is indeed a frequent recourse 
to Hobbesian dogmas that proves the author’s suscep- 
tibility to the currents of his environment ; but the 
Hobbesian supprts for the dogmas are of course 
very rarely adopted.’ Whatever we may think at 


* TIub point is ably dueogsed in IVanek^ brilliant essay on Bossnet 
in Hafbrmateun et PMieules, pp. 480 et uq., esp. pp. 465-456. 

* That Hobbes's pbilos(q)hy had faUowew in Firanee durint; the 
reign of Loida XIV ia eirident from the translations that were msde 
in that period. See "Les traduotfons fraafaises de Hobbes sons le 
rSgne de Louis XIV," m^lnAir fir GaiAiate der PiiTour^ie, Berlio, 
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times of the aptness of the texts which Bossuet btings 
to the support of his principles, no one can fail to 
he impressed by the ingenuiiy with which some 
text is invariably discovered that is adapted to the 
purpose in hand. 

The fundamental principles of Bossuet’s philosophy 
ate the familiar dogmas that man is by nature 
sociable, that the evil passions of men render social 
life impossible without regulation, and that govern- 
ment, therefore, is necessary. In a number of places 
it seems to be intimated that governmental power is 
conferred upon the sovereign by transfer from the in- 
dividual — that the individual ^ves up his natural 
right to the holder of governmental power but 
these appear to be mere slips of the author, illustrat* 
ing a tendency toward undue rationalizing. It is in- 
deed true as a general 3>roposition that Bossuet is but 
moderately dear and consistent in his fundamental 
dogmas about society, government and law. He be- 
comes entirely clear in the second book, " On Author- 
ity.” Under Grod, he holds, monarchy is the most 
usual and most ancient, and therefore the most 
natural form of government. It is modelled on the 
paternal government, which is itself an institute of 
nature pure and simple.* Moiuirchic government is 
not only the most natural, it is the strongest and 
therefore the best j and hereditary monarchy is the 
best of all. 

* Q/l Book 1, diaj), iii, prop. 6. 

* “All men are bom subjeota, and the paternal rule wbioh ae- 
enstoms them to obey acenetome them at tiis eame time to have a 
Singh mler.” — II, i, 7. 
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The demonstratioii of the forcing from {he Bible 
is fairly easy, but the task becomes void of all diffi- 
culty when the essential characteristics of royalty 
are to be established.^ The authority of a king is 
declared to be sacred, paternal, absolute and subject 
to reason. The sanctity of royal authority, attested 
in the unction by the priests of God, makes it sacri- 
lege to assail the person of the king. His paternal 
character requires him to provide for the welfare of 
his people as a father does for his children. That 
the authority of the king is absolute does not imply, 
Bossuet carefully maintains, that it is arbitrary. Tie 
two ideas must not be confounded.® While the prince 
is not obliged to render account of his conduct to 
anybody and while no one has coerdve power ovw 
the prince, nevertheless he is bound to conform Jto 
the laws. The obligation has no sanction; but tbe 
obEgation of the people to obey the hug hw a 

sanction. « The people must fear fte pnnce, but rf 

the prince fears the people all « lost. 
esential in » moniudi i» reasoDi und it » 
to him by God « 

the most important of^God 

The king is in fact an image of the majes y 

*IV,i,6. 
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perfection and every viEtue> so all tlie power of all 
the individuals in a community is united in the per- 
son of the prince.” ^ So sublime is the majesty of a 
prince that it can he due to no human source ; it can 
come, and it does come, only from God. 

In view of such rhapsodical glorification of royal 
authority it is not surprising that Louis ZIY heartily 
approved of Bossuet and his teachings. The writer’s 
tendency to lapse into rationalistic dogmas was easily 
overlooked in the contemplation of this apotheosis of 
the king. That the monarch has duties toward his 
subjects and toward God is indeed set forth at length 
in the work:’ he must maintain religion and must 
maintain justice. Bdigion, whether true or false, is 
essential, Bossuet contends, in social life ; it is the 
duty of a monarch, however, to exterminate the false 
rehgiona if he is able j but a false rdigion is better 
than none.' 

In the presence of such a conception of royal 
authority there remains, of course, no room what- 
ever for anything but absolute submission on the 
part of subjects. Open imjaeiy on the part of a prince 
—even persecution of the adherents of the true 
rdigion— does not exempt the subjects from the 
obedience which they owe to him. To violent or 


Connder a great peoiflo xmited in ■ eingle person; 
test power saoied, paternal, absolnte; consider the secret reason 
which TOtrds the whole body of the state enclosed within a sinele 

«. a. u., «.a ,0. fl„ 
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Mbitra^ acts by a ruler, subjects may indeed oppose 
respectful protest," but faultfinding or open C 
faBy IS no pnvilege of theirs, and their extemest 
rwonrse m^t be prayers for the conversion of the 
|»ffiendOT. Bosauet finds much dfficulty in reconcil- 

particular episodes of 
Biblical history, namely, the conduct of David and 
the conduct of the Maccabees; but he is able, by 
rather refined methods of interpretation, to reach the 
conclusion that there is not to be found in these ino^ 
denfa a precedent for revolt on the part of any other 

anbiAnfj) 


Bossuet's justification and glorification of the abso- 
lute Prench monarch were accompanied and supple- 
mented by a passionate devotion to the cause of ihe 
national french church as against the claims of the 
Boman See. Louis SIT, in enforcing his hImw to 
supremacy in all departments of French life, came 
into rude conflict with the Pope in ecclesiastical mat- 
ters, and Bossuet shone above all the rest of the 
clergy in the energy and effectiveness with which the 
mdependmioe of the Gallican church was asserted and 
maintained. That this indqiendence meant inde- 
pendence of the Fqie, but subjection to the King, 
was an obvions inddent of the situation. But this 
was accepted without qualification by Bossuet; for 
in France as in England the indivisible union of 
church and crown was an instinctive as well as a 
rational corollaiy of the doctrine of monarchy bj 
divine right. 
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5. Wmor Gurrenis in Continenicd, Theory 

In the copious literature of the age with which we 
are concerned the doctrines represented by the philos* 
ophers just considered found frequent expression in 
various forms. Spinoza’s theory received indeed but 
little attention; the systems presented by Fufendorf 
and Bossuet, however, were the subject of treatment 
by numerous other writers. The theory of natural 
law was examined in various aspects by the great 
Ldbnit^ who strongly dissented from the particular 
development given to it by Fufendorf; but the in- 
terest and speculation of Leibnitz were centred 
mostly about the relations of natural law to theology, 
and his effort was to check the separation of the two 
which was effected by the extreme rationalizing 
philoso|hers.^ Christian Thomasius, a pupil of Fu- 
fendoi^ followed very closely in the footsteps of his 
master and stoutly maintained, against the infl np-pge 
of Leibnitz, the conception of a body of dogma rest- 
ing on human reason alone, independent of theology 
and furnishing a final unquestionable norm for social 
and political institutions. But Thomasius, while 
reckoned one of the chiefs of the rationalistic school 
in its strife with the theologons, made no contribu- 
tions to the theory of politics proper. 

The doctrine of monarchy by divine right, on the 
other hand, found in addition to Bossuet an ardent and 

*8*6 BlmitBchli, GttAUskte, fp. 178 et seg. For the scattered 
««t8 of Ltibnits oa strictly poUtical snl^eets, see Janet, Hitloire, 

249t 
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aggressive defender in the Grerman Horn, who, if less 
conspicuous and influential, was in no degree less 
logicaJ lhan the great Erench bishop.' With more 
preciseness than Bossuet, Horn ascribes to the sove^ 
eignty possessed by a monarch a divine source and 
character and contends that while concrivablj a 
mass of human beings may designate a particular 
person to receive the mystic attribute of majesty, 
the actual bestowal must come from God, in whom 
alone that supreme quality can be conceived to exist. 
The Hobbesian notion timt the sovereign power of 
a Tfing is derived from a group of feeble human 
beings, Horn regards as no less destructive of all 
pnAinl order than the doctrines of the monaroho- 


machs themselves. 

During the later years of the reign of Louis XK, 
when the long wars and the vast extravagance whiih 
had attended the fuU development of that monarch’s 
poticy were produmng thmr natural ewmomic effects 
in France, there appeared some indications of a rea^ 
tion from the obscurantist absolutism of the preva - 
W philosophy. Fdnelon, the associate, rival and 
^ ot Bossuet, bmfted into hie very 
Htonuy works » spirit suggesting doubts ss to tbe 
pjobaMity that any bnman beinft bo^ ^n X 
Tdowed with nrajea^y, oonld dwaet toe 
great people as to sarisft. toe reguwetoente of bunuu. 


lure iVfltiirtB el Gentium, VU, »» 
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ity.* Vauban, after contributiiig very mncli to the 
imlitaxy glory of the king by his engineering genius, 
turned in his latter days to the contemplation of the 
misery which aiHicted the subjects of the grand mo- 
mrgue, and proposed a readjustment of taxation in 
the interest, not of the state — that is, the king and 
his court — but of the people.* Boisguilbert, another 
official of the administration, set fortii in statistical 
form the evil condition of the finances, with criti- 
tisms that reflected rather seriously on the nla-im 
of the sovereign to godlike wisdom. But none of 
these deviations from the normal tone of political 
thought was of noteworthy significance. The philos- 
ophers who published the liberalizing works were vis- 
ited with the displeasure of the court and they found 
no followers and no imitators. Neither in France 
nor anywhere on the Oontinent was there during 
the latter half of the rmgn of Louis XTV any in- 
fluential and authoritative discussion of political 
doctrines save on the Imes of a pretty complete justi- 
fication of absolute monarchy as the most desirable 
form of government. Fax other, however, was tiie 
situation in the British Isles. Here had been carried 
on a spirited debate covering the whole ground of 
fundamental political theory, with the doctrines of 
monarchic and popular sovermgnty in the centre 
of the field, and here had been carried on in the world 
of objective fact the dethronement of a king and the 


T&inmqw aad other Tfotke. See Janelv 
ehap. TUI} also SiKoire de h Science Politimie, H, 201 el tea. 
■Ze J)imeiio2r«i]e,pab.ial707. 
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establisliment of a new qrstem of government. It 
is to Great Britain, ther^ore, and to the inddents 
connected with the Revolution of 1688 that we must 
turn in order to follow the tnain current of specula* 
tion on politics. 
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JOHK LOCKE 

1. Practical Politics of tiie EngUsh Bevolution 

The restoration of the Stuarts to the throne of 
England in 1660 signified the fiiilure of the Puritan 
Parliamentary party as a party of construction ; but it 
did not signify the disappearance of the ideas, either 
theoretical or practical, upon which the movements of 
the preceding two decades had berai based. After the 
first surge of violent reaction had exhausted its force, 
the ancient friction between crown and Parliament, 
between law and prerogative assumed once more the 
first place in the general political situation, and with it 
was renewed the strife between the established church 
and the nonconforming sects. Charles II, by becom- 
ing the shameless dependant of Louis XIV, succeeded 
m evadmg tiie direct issue with Parliament over tax- 
ation upon which his father had lost the throne ; but 
James 11, less ignoble, if also less shrewd tTni.Ti his 
brother, prempitated the revolution upon the r^^ous 
and ecclesiastical issue. 

The cardinal fact in the adjustment which settled 
the restored king firmly upon his throne was the 
strict alliance of the established church with the 
oniwn. Both institutions had suffered the last degree 

836 
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of indignity at the hands of the Puritans, and a nnion 
for security against the recurrence of such an ezperi* 
ence was instinctive. Henc^ at every manifestation 
of a tendency in Parliament toward limitation of the 
royal authority, the king could count on the blind 
and unwavering support of the bishops in the House 
of Lords and of the lower clergy in the constituencies 
of the Conunons, with the doctrine of divine right and 


pasmve obedience as the foundation of all relations 
between monarch and subject. The rmgn of Charles 
n was indeed the culminafang point of this doctrine 
in TCn gland. Not b the rationalistic form m which 
Hobbes had displayed it, but b the full obscurantist 
spirit that characterized the days of laud, and that 
characterized contemporary thought at the court of 
Louis XIV, the duty of unresisting submianon to the 
Lord’s Anobted was kept before the English people 
b copious floods of sacerdotal literature. Every effort 
of that party b Parliament which was coining to be 
known as the Whigs, to liberalize the 
stitutions of either state or church, wm ®et 1^ 
obstinate resistance of the ecclesiastics. 

TOMty rf Oiferd, ll« 

joralkm, fonaTJ.i«d in oonTocban m MM • cm 
d^tim of “ccrtcin peroiciMsbootaMd to _ 

dertruotiv. lo fte Mocd pe^ <>« 

from ftta document fc 

to condemned ™e 
, For the tart see Coofa% SUtorf of Party. VoUp-MS- 
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of dvil government in popular contract of any sort ; 
every aspect of the right of resistance to a king, 
whether he violated the laws of God, the laws of 
the land, or any other prescription; and Hobbes’s 
whole doctrine of the state of nature and the origin 
of government in self-interest of the individuaL It 
was in connection with the sharp conflict of parties in 
the latter days of Charles 11 that Sir Robert Filmer’s 
Pcdriareha^ was published in 1680, and the popular- 
ity which it obtained is convincing evidence that the 
doctrines which it embodied were the dominant 
doctrines in the English people of the day. Until the 
death of Charles II the alliance of church and crown 
stood firm despite the strain often put upon it by tiie 
Catholidsing tendency of the king. Only because 
James 11 deliberately disrupted this n.1]ia.neft p-nrl 
alienated the church from his cause, did the Revolu- 
tion of 1688 become possible. 

The chief bond which united the church to the 
king at the Restoration was, as has been said above, 
a common fear and hatred of the Puritan dissenters 
of all shades who had been responsible for the destruc- 
tion of the old royal and ecclesiastical order. Of 
almost equal importance in the view of the church, but 
far less important to the mind of the king, was the 
ancient danger from the Catholics. The stringent 
legislation which was enacted against nonconformity 
was aimed by the ecclesiastics against Protestants and 
Catholics alike, but its administration was tempered 
by the king to the Catholics particularly. Gradually, 

1 Supra, p. 266. 
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as time pased on, the Protestant dissenters, proTing 
themselves entirdy peaceable and embracing note 
riously a very large dement of nsefhl and prospeions 
dtozmi^ ceased to excite so strong feelings of fear and ' 
hatred in the chnrch party; and on the other band, 
the obvions inclination of the king to tenderness 
toward the Catholics made the latter the chief oldest 
of dread. The solntion which was proposed by the 
liberal spirits of the opposition party for the complex 
idations of the various sects was a general toleration 
of religions belief. This it was claimed was the only 
possible method ly which peace and order conid be 
permanently insnred without loss of valnahle strength 
to the nation. The church parly was disposed to 
some measure of toleration of Protestant dissenter^ 
but feared any concession to Catholics ; and the king, 


Inkewaim toward any relief for the Protestants, was 
-willing to go fer in indulgence to the Catholics. 
Through this play of cross purposes toleration utterly 
failed in Parliament, hut the king through his 
executive discretion was able to ease greatly tbe bim 
dens of those whom he espedally favoured. 

James H, ascending the throne an avowed Catbob^ 

«»umed 

PrrtMtaot sects, enaesTOuring to inn the 
aissntcrs to Us support mupcl^ ™ 

«« to be desiguei particuMT far 

TOS -eeu qUeUy shomi to be unpossibfa ^ 
cbureS end dissenten disKked ote * 
fedtog was affection itself fa coo^isrwm mtb the 
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hatred mth which each regarded the Catholics. 
Jaine% forging recklesdy ahead in his blundering ^ay, 
pushed to its limit the claim that for the benefit of 
his realm his prerogative could supersede established 
law. This old issue, on which substantially Charles I 
had lost his throne and his life, roused to full iniens- . 
ity the spirit of opposition among the maintainers of' 
the Parliamentary tradition, now to be found chiefly 
in the Whig faction and to a considerable extent 
among ihe dissenters. But the opposition might 
still have been ineffective had not the church party, 
in terror of a Catholic regime, dropped their doctrine 
of passive obedience and joined in resistance, in some 
cases passive and in some cases active. This change 
produced that unity in the nation which caused the 
flight of the king and the accession to power of 
WUliam and Mary. 

Both in the process through which the crown was 
actually transferred from the old to the new wearers, 
and in the legislation through which the process was 
validated, the triumph of the Parliamentary over the 
royalist prinmple in the long controvert was made 
perfectly evident. An irregulaily constituted but 
dearly representative convention of leading poli- 
ticians transacted the business Ihiough which the 
Prince of Orange and his wife were seated upon the 
throng and this same convention, assuming the TiaiTj a 
tod functions of Pailiament, enacted the laws which 
in most explicit terms set limits to the royal power. 
By the Bill of Ei^ts the power to suspend or dis- 
pense with the execution of the laws and the power 
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to levy manej without Parliamentary vote were de- 
clared illegal, and a number of rights which had been 
claimed for citizens against the crown by the Whig 
opposition, were formally guaranteed. The statute, 
moreover, declared William and Maty to be the hold- 
ers of the royal power, and thus made their title 
formally a Farliamentaiy title ; and if not in words, 
at least by unquestionable implication, their iennie 
of the throne was made conditional on the mainten- 
ance of those rights and liberties which the act de- 
fined. On the other hand, the principle of toleration 
not only was not recognized, but was flatly repudi- 
ated by a series of most ingeniously oppressive acts 
against Catholics- For Rntestant dissenters, how- 
ever, some slight tendency to concession was mani- 
fested, and thus freedom of conscience, for Protestants 
at least, secured a precarious foothold in the law of the 
Imid. 


2. BdaMon of Locke to Contemporary Theory and 
Praetm 

With the Kestoration of 1660 the crude and fan- 
taab social and poU«oal doctrines iriuoli hod been 
™aohed during the Oommonwealth by the levellere 
Lappeared from the literature and in great messure 

the thought of ae time. Under tte new™- 

aitons only the defenders of mone.^ ^ JT, 
^ pMeged to indulge in absurd and mahm! 
dogmatizing. The religious sects whose cr^^ 
beeTboth the strength and the weakness of ihe 
Oomiionwealth settled down under the persecu 



TENDENCr TO TULEKATIOE 311 

of fhe triumphant Anglican establishment into peace- 
ful communities of worshippers, with no more desire 
than opportunity to assert any principle of political 
theory. Independents, Baptists and Quakers, as well 
as the more aristocratically disposed Presbyterians, 
manifested little or no interest in any phase of 
politics, save the possibility of some measure of 
toleration for their cherished creeds. After certain 
well-intended efforts of liberal-minded An glinan q to 
bring the less extreme dksenters again within the 
church had proved futile, the idea gained headway 
among the nonconformists that a general freedom of 
conscience would be the only solution of the existing 
difficulties. William Perm deliberately adopted the 
principle in its most advanced form in his govern- 
ment of Pennsylvania j and the proprietors of South 
Carolina, some years before Penn’s action, included a 
modified form of the principle in the frame of govern- 
ment constructed for their province.^ That Locke 
himself framed the Carolina constitution is sufficient 
indication of his entire sympathy with the movement 
toward toleration. Though steadfast in the com' 
mumon of the established church, his philosophy 
placed h im always with those who held religious 
belief to be no rightful subject for governmental 
supervision. 

While freedom of conscience, thus, which had 
been, as we have seen, a prominent feature of politi- 
cal theory in the days of the Commonwealth, con- 
ianned to play a r&le among conservative tTiiTiTring 

* f^nifaiRenbil Coratilutions, sees, 97-110. 
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men, the most distinctive dogma of the Common* 
wealth period, that repnblican was preferable to 
monarchic government, found practically no espres* 
sion after the BestoraMon save among the more irild 
and lawless spirits who were concerned in the in* 
trigues that centred about the Bye House Plot.^ The 
opposition to the last two Stuart kings and their 
poUoy was led by men of rank and property, from 
the higher somal strata, and destitute of all sympathy 
with the and methods of the Levellers, or even 


of the moderate Eepublicans. They held in general 
to the idea of popular sovereignty as dislanct from 
monarchy by divine right, but in respect to the form 
of government, their purpose was to restrict the 
monarch rather than to do away with him. A 
limited monarchy rather than a Commonwealth 
was their ideal; they were not Bepublicans, but, m 
the sense that history has attached to the name, Ihey 
were Whigs. It is this class which the philosoj^y 
of Locke preeminently represents. He cast their 
ideas in the mould of well-rounded theoiy, while Ihey 
ftir ihe Dost pait, 

tom day to day the mqmmmeota of fioctaattag 


(^pooeota of tia ioi,Bl potrar m 
toTda^ of Chile, ft when pmV ^ 
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img Govemmmtt publislied after the Revolution of 
1688 , embodied an elaborate attack on the doctrines 
of the court party. His text was Filmer’s Patrir 
ardia, which he subjected to a refutation, st^ by 
step. The form which his work takes in consequence 
of this method leaves his constructive theory very 
vague and uncertain. He has generally been de- 
scribed as a " republican,” but there is hardly more 
reason to apply that term to him than to Locke. 
What appears entirely dear is his doctrine that gov- 
ernment is an institution created by men for their 
own security and interest and that it rests upon no 
prescription of either God or nature save in the sense 
that such prescriptions are involved in the condn- 
sions of human reason. Authority rests on consent, 
and the holder of authority over men has no basis for 
the exerdse of his power save the agreement of the 
subjects for their own ends to respect it. Sover- 
^gnty, therefore, is indefeasibly in the people, Syd- 
ney holds; and the administration of government, 
whether in the hands of a monarch or of any group 
of men, is subject to an overruling popular control. 
That the monarchic form of government is, on the 
whole, not adapted to secure the ends for whidi 
authority is instituted, is dearly enough Sydney’s 
opinion ; but on the other hand, his dislike for demo- 
cratic government is no less clear. Hia preference is 
obviously for aristocracy, and this is in line with the 
whole ^rit of his thought, which is saturated with 
the influence of classical antiquity. His Discourses 
display an enormous amount of historical erudition. 
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'with special predilection for the Boman Common 
wealthy and at many points both, the sabstance and 
the method of his thon^t closely parallel Machia- 
velli's Diseorsi} Sydney is, however, distinctly less 
broad in his philosophy than the Italian, and in 
this reqtect is far behind Locke also, with whose 
specific doctrines he is often in substantial accord. 

Locke, bom in 1632, was the son of a Puritan 
soldier, recdved his education when the schools and 
universities were under Puritan inflnmice, and became 
closely associated in early manhood with that brilliant 
a-nd liberal-minded, if unscrupulous and erratic, ihil 
of Shaftesbury who was the founder of the Whig 
party. All these drcmnstances combined with his 
temperament to make Locke alien to the controlling 
ecclesiastic^ and political forces during the last 
Stuart reigns. At the same time he had no 
pathy with the extremist doctrines and tendencies 
among the Whigs. Late in the reign of Charles H, 
however, he fefl under snspioion and was oblig^ to 
seek safety in Holland, where he remained mtd the 

expulsion of James n. Eetuming then to England, 

he published for the first time the works on which 

hi, pMoMplM tos resb. 

embodied in 
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conceived to be sound, though it was one which the 
o-riaMtig conditiona did not permit to be adopted by 
the triumphant itevolutionaiy party. Of his Tmo 
Treatisea <if Gwerrmmt, the first follows precisely 
the method of Sydney in refuting step by st^ the 
arguments of Filmer’s PairiaTcha j the second goes 
far in advance of Sydney by presenting a systematic, 
constructive theory of state and government. Al~ 
though there is in Locke’s theory but little that had 
not long been current coin in political philosophy, 
the form and spirit in which it is presented and ihe 
■far-r flanhiTig influence which it exerted must justify a 
somewhat careful analysb of his work. 

S. ITie State of Nature and NaturcA Rights 

In explaining the ori^ of political authority, 
Locke adopts the same individualistic point of view 
that Hobbes had taken, and starts with the conception 
of a state of nature ; but it is not the original Hobbes* 
ian doctrine so much as Pufendorf s modification of 
it that is presented by the Whig philosopher. The 
state of nature as conceived by Locke is a pre-political 
rather than a pre-sodal condition. It is not a state 
in which men live in brutish remprocal hostility, but 
one in which peace and reason prevail. It is not a 
lawless state. Rejecting the incisive diati'nflfcifm miulA 
by Hobbes between the law of nature a-nd real law, 
Locke follows the Grotian doctrine and declares the 
law of nature to be a determining body of rules for 
the conduct of men in their natural condition. Under 
this law, of which reason is the interpreter, e^ualify 



70I£nc&Ir THBOBIBS 

is tte fondamental hcb in men’s relations to one 
a^er. On this foundation Locke conrtnicts his 
doctnne as to the natnral i^hte which belong to 
every man in the pre-poIiScal state, and eqylains why 
this st&te xs unsatisfactoiy. 

These natoial r%hts are sununed up under the 
finmula which, as we have seen, had become com- 
mon during the Puritan Bevolufion, i.e. lif^ liberfy 
and property/ The preservation of life is the most 
primary motive of human action, and whatever is 
reasonably directed to this end is every man’s privi- 
lege by the law of nature. Locke does not, diffar 
from Hobbes on this point. As to liberty, on the 
other hand, Locke departs from his predecessor and 
defines it as exemption, not from every rule save tiie 
individual’s arbifeary caprice but feom every nde 
save the law of nature. This law is conceived, tbns, 
not as a limitation npon hnman feeedom, but as an 
essential concomitant of it; and slavery, in the fell 
sense of the word, is meielj the condition of one who, 
ly violating the law of nature has withdrawn him- 
self from Hs protection; that is, one who has been 
made captive in a just war.* Property right under 

1 By luroadergsnsialBatwn Locke geets to group »!I IkK* 
tenns vndtr tbs single concept of «proper^.” See Treatiiet ofGv> 
mmaa.'B^sa.Vri “Mnn , . . befttynstnie npower . . . topre- 
serre bis prtiperty— that is, Us lEe, lib^ and estate . . ." *3^ *^ 
J23, On fteother band the phrase is sosnetimes ea^anded to Inein® 
"health": tjg. "Efe, Bber^y, health and indoleac 7 of body and IM 
possession of ontemrf things."— LsBer eweerring relmtm; aJso 

* LoeV^oei not recognize any validi^ to the eontroct 
daTBiy- One nrho is in fte absolnte pwrer of Mother “ 

s.»>. nnlninn. Tna1» A OOUtnCt. ibi, ““ 



THE STATE OE HATDBE 


847 


the law of -nature includes control over all extraneous 
objects through which the maintenance of life may 
be promoted. Locke sets fortk in a long chapter^ his 
&mous theory as to the rational basis of private 
ownertiiip. The essence of his doctrine is that while 
primarily all things are common to all men^ as soon 
as any individual has incorporated his labour in 
any particular object he has made it his particular 
pnqjeriy.® 

The state of nature^ then, is conceived by Locke 
as characterized by the consciousness of and respect 
for those natural rights which are the substantial 
dements of the law of nature. It is by no wiMna 
to be identified with the state of war, as had been 
done by Hobbes. This latter state means simply 
the condition that exists when men have from any 
motive abandoned the prescriptions of reason 
resorted to violence. The state of war may exist as 
well in dvil society as in the natural state of nuyu , 
and it does appear whenever attempts ate made upon 
one’s life, liberty or property by force. But the state 
of nature and the civil state are diSerentiated by a 
single dear test. In the former there is not, and in 


' TreaStes, II, chap. t. 

* « Althoagh the earth and all inferior oinitaieB he eommoii to aO 
mm, yet every man haa a ‘proper^’ in hia own 'person.’ This no. 
body hu any right to but himself. The labour of bis body and the 
•^work ’ of hia hands, we say, are properly hia. Whataoerer, tiien, 

he Kmoves out of the state that nature hath prorided and left it in, 
he hath mined hia labour with, and joined to it aometbing that ia bis 
w and thereby makee it hia pnq)erty. It being by him removed 
nom common state natnre placed tt in, it bath by thia labonz 

“on.”— 74a:, aee. 27, 
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the latter there is, a common organ for the inteipreta. 
tmn and execution of the law of nature. Though 
tbs law be implanted in the hearte and minds oi 
dl men, yet diferences of intelligence and conflicts 
of interest will cause disputes even among those 
mort bent on submission to nature's rule. Every 
individual is vested originally with the full right to 
execute the mandates of this law. Each may justly 
slay the unjust slayer, or visit justice upon the kid- 
napper or the thief. But variety in manner and 
method of the enforcement of justice inevitably cause 
confusion and uncertainty in life, and there is need of 
a known and certain rule in accordance with which 
the rights of individuals are to be protected and 
maintained. It is to secure such a rule that civil 
society is instituted. 

Locke’s state of nature, then, like Milton's,' means 
nothing more than the relation which exists among 
men who have no common political superior. Inde- 
pendent sovereigns illustrate this state; a Swiss and 
a Ecenchman meeting each other in the woods of 
America illustrate it; and it is illustrated again by 
an absolute monarch and his so-called subjects, since, 
Locke points out, there exists no common autiiority 
for determining the application of the law of nature 
as between them. Although this conception differs 
fundamentally from that of Hobbes, and though 
Locke at first rejects entirely the notion of the war 
of each against all, yet he in the end concedes that, 
owing to the weakness and vioionsness of the majority 
• Sujnv, p. 242. 
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of men, the natural state ia intolerable.^ Thus he 
comes to the process through which the evils are 
escaped by the substitution of civil for natural 
society. 

4 . THa Boded CorUraot 

Locke’s form of the contract timmgh which civil 
society is created coinddeB with the &st of the two 
stages which Fufendoif finds in the institution of the 
state.’ Each individual contracts with each to unite 
into and constitute a community. The end for which 
this agreement is made is the protection and preser* 
vation of property, in the broad sense of the word, — 
that is, life, liberty and estate,— against dangers 
both from within and without the community. The 
contract involves an agreement by each of the indi* 
viduals to ^ve up his natural right of executing the 
law of nature and punishing o&nces against 
law: not all his natural rights, as some have 
but merely this single one is resigned. Moreover, 
the right given up is given up not to any particular 
person or group of persons, but to the community as 
a whole. The sodety tiius becomes, by the act of the 
individuals who form it, vested with the functions of 
determining what axe offences against the law of 
nature, and punishing violations of that law, — and 
those functions constitute, in Locke’s view, the whole 
scope of political authoriiy. There is in this concep- 
tion nothing of that absolute, unlimited and uncon- 
trollable sovereignty which was the soul of Hobbes’s 

* TVnrttm, U, ebap. ixpouHn. » Stgm, p. 828. 
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Tto corollaries are deduced by Locke from the 
Idea that cirfl society originates as above: Ifejt, 
tbe nght of majority role as the principle of the 
commumty's action. That the will of the majority 
must bind the minority he regards as demonstrable 
both on the ground of sheer necessity, since without 
such role corporate action would be impossible,* and 
on the ground of oontrad^ the agreement to submit 
to the will of the majority being an element in 
the social pact. The second corollary is, that the 
commonwealth is authorised by the individual to 
employ his force in executing its judgment as to the 
rights involved in the law of nature. That is to say, 
the individual has bound himself to contribute his 
force to cany out the detusions of the political 
anihorify which he has constituted.’ 

The origin of political societies through more or 
less formal contract, Locke is inclined to consider 
an historical as well as a logical fact. The evils 


> The diffieolfy of the question seems to have interfered eeiiootiy 
irith Loelw’s lueiditir of expression in explaining this point: "For 
that which acts my eornmnnity being only the consent of the in- 
dividuals of ii^ and it being necessai; to that which is one bod^ to 
more ono way; Itia necaesaiy thebody ehonld mon that way whither 
the greater force carries it, which is the eooeent of the majorify: or 
else it is imposnble it shonld act or eontinne one body, one com- 
jnnnitjy, which the consent of every indiridnal that united into it 
agreed that it sbonld ; and ao every one is bound by that consent to 
be concluded hy the msjotily."". • IVeofiKi, sec. 8S. 

* /Aid., see. 88. 
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attending the natural state became obvious, he 
aigues, very earlj in the life of the race, and the 
union of men into political organizations bj general 
consent took place before the invention of means for 
perpetuating the record of the fact. To conclude that 
the state of nature and the pact of society had no 
existence, from the mere fact that no account of these 
phenomena is preserved, would be logically no more 
sound than to conclude that the soldiers of "yfiryga 
were never children because we have no record of their 
duldhood.^ So far as historical accounts of the origin 
of commonwealths exist, they support^ Locke main- 
tains, the theory of contract, ^me, Venice and 
Sparta are fair illustrations of this, and the Aniftrif».n.Ti 
Indians afford additional confirmation so far as exist- 
ence in a non-political condition is concerned. The 
monarchies which history shows to be so characteiv 
istio of primitive times ar^ according to Locke, 
merely expressions of the importance of militaiy 
leadership in those times, and signify nothing as to 
the origin of the communities. Even the early 
patriarchal governments famish so many 
of deviation from tiie strict hereditary succession, 
that choice must have entered into the installation 
of rulers, and thus the agreement of the people must 
have come into play. 

Erom the point of view of the individual, consent 


"K ia ■with commo&wealfhi as ■with particnlBr penons. They 
m emmonly ignorant of their own births and infancies; and if 
tt ^fa wan^hingof it they are beholden for it to the accidental 
rceoids that others have kept of itr—IbiiL, sea 101. 
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to membership in any political community may be, 
Locke holds, either express or tacit. The tacit con* 
sent is given by the mere act of remaining person- 
ally in the community or of holding property therein. 
One who unites with a society in this manner may 
by ceasing his connection with the community tacitly 
withdraw his tacitly given consent to fellowship with 
it; but one who has by express declaration ^ven his 
consent to be a member of the commonwealth, “ is 
perpetually and indispensably obliged to be and 
remain unalterably a subject to it and can never 
be again in the liberty of the state of nature unless 
by any calamity the government he was under comes 


to be dissolved.” ^ 

On the whole, Locke’s doctrine as to Ihe soml 
oontiract embodies in its essential features nothing 
that had not been worked out by preceding philoso- 
phers. It does, however, give to the conception a 
hieh degree of definiteness and moreover brings into 
paLir prominence ito individurfistic implicati^ 
Where Hobbes and Pufendorf had analyzed th 
mula of political union in order to m^e pve ■ 

nmtel auawtay 
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his iheoiy.* So far as Bovereignty is predicated by 
Locke, in fact, if not in name, of any political entity, 
it is ascribed to the collective body whidi is created 
by the social pact. Not as a part of the maxdiineiy 
of government, but as that which underlies govern* 
ment and becomes active only 'v^en government is 
dissolved, the “ community” is held to be always the 
supreme power ; and in last instance it is the " public 
will of the society ” to which alone the members owe 
obedience. “ The essence and union of society " con- 
sist, Locke holds, in having one will”;* su- 
premacy, therefore, belongs to that which is in the 
fullest sense the embodiment of this wilL In a 
complete sense the organ for the expression of the 
win, namely, the legislative branch of the govern- 
ment, he also designates as ^‘supreme.” 

Having accounted sufficiently for the sovereignty 
in the process through whidh political society comes 
into existence, Locke proceeds to the discusnon of 
the institutions through which the ends of political 
society are actually attained — the institutions, tiiat is, 
of the government as distinct from the state. Though 
philosophi^g always with pretty obvious reference to 
the conffitions in En^and, he develops, nevertheless, in 
connection with this part of his subject cartn-iTi prin- 
ciples that are distinctly original in conception and 
that have been very influential in later application. 


1 Mbitrwy power, or goreming without settled standins 

Sr 

•JWa, ms. 161, 212. In these passages Locke udumhntes 
Bonssean s famous dootrlnes of the vahnU gAienOe. 
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S. Gocsmmait: SiparaUxon. of Poiesn 

Tbs ends for idiicih. cSrH or poliircal sodstr is co 
Etituted bdng perfectlj definite, the means hr the 
nttainzDsnt of th^ ends ai^ acooiding to I/nke, 
oortespondinglj definite. Lif^ libei^ and p rope rty 
are to be mads secnr^ £ie^ providing a standard 
inteipretatioii of the l&w of natnre vdiich fixes these 
•right s ' Essond, ptovidmg an im^rtial an&onty to 
apply tJiic; inSetpretafion as between individnal men:'' 
h ms of the giren oomnundtj; and third, by proridii^ 
for the employment of tbs fiirce of flie conunnni^ in 
esscntmg the judgments of ^lis anAori^ and in re* 
peBIng aggresaons by other conmmnitiffi. The onlj 
mterpretaticm of the law of natnre which can at all 
aocompEsh ifs purpose is that- which is embodied in 
and general rales ^licable nmformlj to all 

the members of tie ^ren sooie^- An intexpreiatiijn 

ly arlnfiaiy decree for each question as it arise^ no 
litter from how angost a sonrce the dectees nugat 
emanate, vro^d make drS life indfetingnislmWe m® 
that in the state of nature: smee nnceriamH. 
the piecase extent to wHch life, liberty and property 
prerail, and a* is ae 

feet, ttet mete tie sSete e£ natara ^ 

arirae men to escape it’ 

fe^_fee fieranJeftm of Ore ral« ac^ a 

^ nan’s natoral r^ ere 3^^ 

fl„ fendamentol and p&nai, fnnetron of gemn- 


znent. 
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Logically secondaiy to this fonctiony but pxacli- 
cally quite as iudispensable, is that of en&irtang Iqr 
penalties the prescriptions embodied in the laws. 
This is the executive side of governmental activity. 
Distinguishable from this again, because concerned 
vrith problems characteristic of a state of nature 
rather than a civil state, is the function of maintain* 
ing the interests of the community, or of its individual 
nitigflTifl, in relation to other communities and other 
cdtizens, and for this phase of governmental duty 
Locke suggests the name "federative.’** 

As the legislative is the supreme power in the gov- 
ernment, the various forms of government are dis- 
tinguished solely by the depositary of this power. If 
the community as a whole retains in its own hands 
the making of laws, and merdy designates ma^s- 
trates to execute them, the government is a demoo- 
raiy. If the community by a majority vote places 
the lawmaking power in the hands of a few select 
men, or of a single individual, the form is oligarchy 
or monarchy respectively; and the particular terms 
by which the exercise and transmission of the power 
are regulated account for the various mixed forms 
that are known to political speculation. With all the 
possibilities of variety in forms of government, no 
possibility is recognized ly Locke of more than one 
species of stat^ or "commonwealth,” as he prefers to 

* “ Hiia , . . contains the power of yns and peace, leagnes and 
a l liances, and all the transactions with all persons and cominnidties 
without tbs commonwealth ; and may be called federatire if any one 
So the fhipi' he understood, 1 »w» indifferent as to the 
name.”— iWa., see. US. 
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call it.^ The body politic which is constituted by the 
social pact is the only entity to which the tenn" state” 
or commonwealth, as distinct from govemment, can 
be applied. This idea, in the form in which Locke 
works it out, is a novelty in political philosophy. 
The nearest approach to it in earlier systematic 
thought is probably the doctrine of popular sov- 
ereignty that was formulated by Alihusiua’ 

Annitiftr feature of his exposition of govemment in 
which Locke, though influenced obviously enough by 
the actual conditions in England, is neverthdess on 
new ground so fer as theory is concerned, is that in 
which he sets forth the doctrine of the separation 
of powers.® The Tnfl,lriTig of laws and the execution 
of them are functions, he argues, that make very dif- 
ferent demands upon those to whom they are respec- 


tively intrusted. The le^lature may do aU its worK 
in a relatively little time, while the executive must 
be always on duiy. Hence the two functions may 
properly be assign^ to distinct organs. Moreover, it 
is unwise to give to those who make the laws t^ 
duty of executing them, because “they may 
themselves from obedience to the laws they make an 
auit the law, both in its making and its exeeufaon, to 

dMliiiiit iateest torn (he of ^ 

to the of somt} mi go«m»“t- 

Trea/Sxa, Hi »<»• 1®®* t litalites, H ehsp- ^ 

* St^>nh V' ®®' 
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For both lliese reasons the two powers are in distinct 
Tm.TidB " in all moderated monarchies and well-framed 
govemments.” ^ Between the execntive and the fed- 
erative function, also, there is a marked distinction in 
kind which would suggest that they be intrusted to 
different organs. But this is not done, Locke says, 
because each requires the armed force of the com- 
munity for its action, and evil results would follow if 
the command of this force should be divided. 

The constitution and interaction of the legislative 
and executive organs are discussed at length by Locke 
in terms of perfect generality, but nevertheless with 
obvious reference to the controversies in Snglidi 
politics. The legislative power should be vested, he 
thinks, in a number of persons who p-yRtripR it when 
they are duly assembled together, but become subject 
to the laws th^ have made as soon as they have sep- 
arated ; “ which is a new and near tie upon them to 
take care that they make them for the public good.” 
Where one element of the legislative body consists of 
representatives chosen by the people, it must be pre- 
sumed that the people intend that the representation 
should be fair and equal; therefore, Locke argues, 
the absurdities of rotten boroughs * may properly be 
abolished by executive power pure and simple. How 


* Aiiii., see. 160. 

To vhat gross absarditus tlio follovring of enstoio, srhon 
rasson lias left it, may lead, we may !» saUsfied when we see the 
^ naim of a town, of which there remains not so mueh as the 
Bcaroe so much housing as a BhBep.oote or more in- 
actants a shepherd is to be found, sends as many represent- 
S'™** ««eMbly of lawmakers as a whole oouniy 
nmnerouBmpei^ and powerful in xioheB."—;U({,, sea. 167. 
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presi^ the need of Parliamentary reform appeared 
to the philosopher is clearly indicated by this ascrip* 
tion of ■ far-reaching discreidon to the monarch j for 
in all other respects Locke is of course a particularly 
strong anti-prerogatiTe man. 

As between the legislative and the other organs of 
government, the former is necessarily, he holds, su* 
preme. It is the instrument through which the will of 
the society is expressed, and the expression of this will 



Though the holder of the chief executive power may 
be at the fWTnp timfl one element in the legislative, and 
though by custom or expediency he may be vested 
•with important functions in connection with the 
actual work of the legislature, yet these facts cannot 
be interpreted as exalting ihe executive above the 
legislative power. AH the various issues that had 
been conspicuous in the long struggle in England are 
resolved by Locke in favour of the contention of 


Parliament.* , 

As to Locke’s treatment of the separation of 

powers, it i. to be obeeived thet he merely 
to piadph. ee oeefel in determini^ to rdeto^ 
loddetore end exeoatbo. 

!» fiunilier today end to jneffle^ » 

oeparatoi (m to ground oi to mntael tocta^ 

i/eeH. into play he™ no ^ 

bnt owe their de™lopn^ 
to lienchmen who eo e^™ly 

jidi philosopher’s su^stion. 

1 TnaHta, U, chap* 



JOHK LOCKE 


869 


6. Tha Might of BevolvHon 


In previoos chapters -vre have noticed the e£Eoits of 
political philosophers to discover an tdtimate and im* 
questionable embodiment of governmental authority 
from whose will no appeal could righteously be made. 
A determinate human sovereign had been the logical 
goal of all the anti*xevolutionaiy writers — a Tnaxi or 
body of men, forming part of the machinery of gov* 
emment, whose expressed will, being law, was in 
both the legal and the moral sense binding upon 
every member of an organized society. Bodin, Hobbes 
and lilmer had all worked with this aim anit 


defended their preference for monarchy on the ground 
that doubt and uncertainty as to what was really the 
sovereign’s will were less likely when the sovereign 
was an individual than when it was a group of 
individuals. Locke, while following these thinkers 
in their doctrine of the supremacy of law, as the 
essential element in government, refuses, however, 
to recognize in any determinate human organ an 
incontrovertible lawmaking authority. He rejects, 
in other words, the conception of sovereignty as it 
had been developed by Hobbes and lapses back into 
the vagueness and uncertainty of the Grotian school 
of thinking. 


^ That Locke has no far-reaching theory of sover- 
dgnty is suggested by the fact, already mentioned, 
that the term itself is not used iu his systematic work. 
As the conventional and indeed strictly offiraal desig- 
nation of the authority that attaches sperafically to a 



roiancAii xbsobies 

iwnarch, implicationB are, of course, euch as the 
philosopher » careful to avoid. The question as to 
where the "supreme power" in fee commonweaJii 

rests, IS, however, raised and discussed atlength. As 

between the different departments of the government, 
the legislative is, as we have seen, held to be necessa- 
rily suprei^ I*® supremacy does not mean, however, 
anything like absoluteness. The legislature is 
by the ends for which the civil somety is constituted, 
and has no more power than that which is given up 
by the individual in the social compact It is bound, 
therefor^ to rule according to the law of nature, to 
carry on its functions through £xed and genetal laws 
rather than arbitrary demees, and in particnlBr to 
abstain from taking property without the consent of 
the owner.^ Furthermore, the legislative organ, be- 
cause its authority is merely delegated by the people 
cannot transfer this authority to other hands. This 
conception of a governmental power which, while not 
absolute, is nevertheless supreme in relation to other 
governmental powers, is sufficiently intdligiUe; but 
the extreme stress Imd by Locke upon the snb- 
ordinate nature of the executive is hardly consistent 

1 "Of the Extent of the LcgislstiTePamr.’' 

This diapter invcdvea mnoh jqwldliott end more or less thet is iiir 
eoMistent and illogjca], Indicating the writer's intentness on the e^ 
he has in nand rather than the means by which he is to attain it 
His parrienlBr concern is to deny to the legisletnte nnlimited anthtn^ 

Hy over private pnuwrty; and accordingly, after dedsring « ox* 
Hwlfattim upon the JegMatnre the hwof natme, ofwhfch he W 
iwieatedly shown the right ol property to he snbstantisHy tte ciii« 
frftwwi, ha ennmetates the seenrity of private proper^ as saolher sn 
limitation upon the legidatura. Sec. ISa 
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-with the scope of prerogative which he himself allowed 
to that branch of the government, or with the very 
remarkable doctrine that the executive may remodel 
a legislature that has ceased to be fairly representa- 
tive of the peopW 

Behind this ** supreme*' le^slature, stands, in 
Locke’s theory,- a superior and final embodiment of 
power, the people. The authority of -the legislative is 
but a trust, to be employed for the needs for which 
civil society is constituted, and failure to fulfil this trust 
calls into action the supreme power of the people to 
remove or alter the legislature. “The community 
perpetually retains a supreme power of saving them- 
selves from the attempts and designs of anybody, even 
of their legislators, whenever they shall be so &olish 
or so -wicked as to lay and carry on designs against the 
liberties and properties of the snl^ect.”* But this 
overrulmg power of the people or the community or 
civil society, as he variously designates its possessor, is 
conceived by Locke as ordinarily dormant, becoming 
active only when the govemmmit is dissolved. It is a 
cardinal point in his system that government may be 
dissolved while society remains intact,” and he -thus is 
logical in ascribing to the latter an authority above -that 
of the former. But on the test question as to the pre- 
&e ground and manner in which the society or “ the 
people ” is to supersede -the government, Locke’s an- 
swer is no more satisfactory -than that of -the multitude 
of popular-sovereignty theorists who preceded him. 
Government is dissolved, he declares, when the legis- 

^Stgini,p.8S7. * ZWuef, li; sec. 149. ■ Aicf., see. 211. 
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laiore is so transformed as to bring the lawmaking 
power into hands other than those to whidi it was in- 
tmsted bj the comnmnitj at its organization, or when 
either legislature or ezecntive acts contiaiy to its 
trust.* But on the vital point as to who shall decide 
when these dissolvingcondifaons exist, he has no more 
de&iite answer than "the people.” No procedure is 
provided through which the judgment of the people 
on the issue is to be arrived at, tiiongb Locke appears 
to feel that no less than a majority will actually take 


any decisive step.* 

This whole theory as to the power of soraety to 
displace the holders of governmental authority is, of 
course, merely one version of the so-called "right of 
resistance.” Locke’s phrase for designating this right 
is the "appeal to Heaven ” which he regards as the 
privilege not only of the body of the people but even 
of any single man. This seems hardly cansistent 
with his earlier doctrine that the individual who 
expressly makes himself a pariy to tire social pwt 
is irrevocably determined to be a memb® td the 
society and as such is concluded by the voice of the 

majority.' The permanence of social life smius 

tte mSso 7 Msnit o£ the om doofame and 

o£ the other. Loeke, however, teeb 

L reeognMoo of the “eppeal to Hear™” do«^ 

^ tTpreeSeel potot 

«nie people” OM «»« ^ 
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iihan right themselves bj resistance.” Only when 
injustice and oppression have gone very far and 
have become obvious to a majority of the people will 
the “ appeal to Heaven ” actually be made. In both 
the lack of logic in his theory and his serene con* 
fidence in the moderation of those who may apply 
it, Locke manifests a spirit which in a most impres- 
sive way was characteristic of the Whig Bevolution 
that he was defendii^. 

7. Lockes Place in {he Eistory of PoliticaH Theory 

Begarded in his relation to the seventeenth cen- 
tury as a whole, Locke stands hi^ in tbn-t group 
of thinkers who promoted the rationalistic idea of 
fife — who preached that the earth and all the 
institutions thereof were made for man, not Tnn-n 
for them, and that whatever the importance of 
'unquestioning faith in preparation for the life to 
come, the peace and comfort which were sought by 
man in the present fife were to be secured only by 
the relentless application of reason to all the prob- 
lems that arose. 

As between the two schools which di'vided the 
adepts of ethical and political philosophy, Locke 
belonged with Grotius rather than with Hobbes. 
Of the two coetaneous thinkers whom we have 
noticed, he was nearer to Fufendorf than to Sjunoza, 
although his discussion of individual liberty is often 
singularly suggestive of the latter. As the works of 
l*nfendorf and Spinoza had been before the world of 
scholardup for many years when Locke published his 
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po^ rad a, loAa „ 

^ S r*°* ™m to 

^ that tte mnj-pointe of coiocidaoae betmea 
ta ^ rad flraa tho iMoIto of acotoioa. 

ad^^ 1>« daparto from hi, piadeceaton 

and at^ oat on aar imro of flionghl, the oondi. 
'tons of English practical poUtics are in most cases 


The most distinctive contribution of Locke to 
poKtical theoiy is his doctrine of natuml rights. In 
this he takes the ideas of the Independents ’ and gives 
them a fundamental position in his general Eystem. 
Lifcp libertj and property he represents as inalienable 
rights of every individual. The peculiarity of his 
treatment of this humliar concept is in the definite* 
ness with which these righte are made to appear as 
the concrete privileges of actual living men. In 
the law of nature as treated by Fufendorf, and in the 
liberty that is eulogized by Milton and Spinoza; there 
iS; deqiite the purpose of the writers to set up real 
barriers to despotism; a general effect of abstraction 
and unreality; or at best an impression that the im- 
munity that is aimed at must be the privilege of 
only very wise and exceptional men, not of every 
ordinary mortaL Locke’s equal rights, on the other 
haTidj are so inwrought in bis explanation of political 
institutions as to appear indispensable to the very 
oTigtenp-ft of an actual political community. The 
happiness and security of the individual figure, not 
as essential to the perpetuity erf a government but as 

r Siigini, p. 286 . 
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the end for which alone government is ever called 
into existence. 

Freedom of worship is not included by Locke 
strictly within the list of natural rights. It is not 
one of those privileges of the individual for the 
defence of which government is instituted. His plea 
for toleration rests rather on the doctrine that the 
state has nothing whatever to do with forms of 
worship. The worship of God is a means to eternal 
salvation, and as such lies entirely outside the sphere 
of the state. The organization which takes care of " 
that matter is the church and the spheres of church 
and state are mutually exclusive. For his dafinirinTi 
of a church Locke adopts in full the idea of the Inde- 
pendents: It is "a voluntary society of men joining 
themselves together of their own accord in order to 
the public worshipping of God in such a maimer as 
they judge acceptable to Him, and effectual to the 
salvation of their souls.”* With such an extreme 
and uncompromising conception of religious society 
he has no difS.culty in establishing its absolute dis- 
tinction from a civil society and in removing from 
the jurisdiction of the latter everything that pertains 
to the care of souls. The commonwealth, whose 
function is to provide for the material and temporal 
security of its members, is limited strictly to what 
concerns that matter and is bound by the nature of 
Its bemg to permit men to seek their future salvation 
iu any manner they choose. Not only Presbyterians, 
Independents, Anabaptists, Arminians and Quakers, 

^ Letter eoneeminy Toleration, 
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but even Pagans, Mobanunedans and Jews are bj 
right entitled to the same civil privileges as those 
of the more orthodox manner of worship. The 
comprehensive toleration thus established by Locke 
is sustained by the same rationalistic reasoning that 
Milton had employed, and the only qualificatioDs 
introduced are three that are based on strictly politi' 
cal considerations : first, there need be no toleration 
of opnions that militate j^ainst the existence of 
civil society or contravene the principles of morality 
on Tvhich society rests — a qualification that had 
been laid down by Spinoza;* second, no right of 
toleration can be claimed by a church so organized 
that its members are subject to another prince— a 
feTTiilmr principle on which Catholics were excluded; 
and third, there is to be no toleration of atheists, 
since "promises, covenants and oaths, which are the 
bonds of human society, can have no hold on an 


atheist.”* t 1,- 

In this doctrine of religious toleration Lwte 

hardly reaches so advanced a point as that attamed 

by M erm Mfltoi, in ** I>l« 

JJinim m, purpose, ina«d, i. more 

tb»D theirs, nnd ie stems only to mate » ow fc 
of teorsh^ although . gensna totetoteon rf 
.^pession is impM at some pmis in to s^um 
It is quite ohsiaoterisao of looko, ^ 

before roaobing the wtroteo p<^ “ . swH- 
geedopeontofathonifc ^?^ ij^phiesl 

moo of estremoo is eminently to obi P 

* £eller eancemtity Tdtranoi'- 

* Supra, p- alo. 
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qualitji showing itself in the political as well as 
the other branches of his Ihinking. He has none 
of that confidence which Hohbes and Spinoza mani- 
fest in the capacily of the human intellect and judg* 
ment for the solution of all the problems that human 
conditions can suggest. Probable truth rather than 
absolutely certain truth is the ultimate goal that 
he has in view in his general philosophy, and 
similarly a practical working system rather than an 
absolutely perfect one is the goal of his political 
philosophy. This was indeed the goal of the Revolu- 
tion of 1688. The memory of many participants in 
the movement retained most vivid impressions of 
the consequences of extreme proceedings forty years 
earlier, and these men were successful in giving 
a wholly opportunist character to the procedure. 
Locke’s political theory corresponded to Ibis Whig- 
gish practical work. It was a theory treating of a 
state of nature that was not altogether bad, and its 
transformation into a dvil state that was not alto- 
gether good, by a contract which was not very pre- 
cise in its terms or very dear in its sa nctio n . It 
embodied, moreover, a conception of sovereignty of 
the people without too much of either sovereignty or 
people ; of the law of nature that involved no clear 
defimtion of either law or nature j of natural rights, 
hut not too many of them; and of a separation of 
powers that was not too much of a separation. It 
conduded, finally, with a doctrine as to the right of 
revolution that left no guarantee whatever for the 
permanence of the rather loose-jointed structure 
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^pcal, moohamt rf poHtiail phita, 

whd. m«W at ttat ttoe ..d 
Wiigs aotnalppatandkeptmopetatioii. B m 

a good, respectable, commonigenBe view of the fea- 
of politicaJ life aat impressed a philosophical 
obs^er ; it was strong in the individual parte, if not 
m their correlation, and it was &r better adapted to 
make an impression on thinking Englishmen than 
trere the more logical systems of Hobbes and Spinoza. 
It vras Locke’s theoiy that was brought over, sup. 
ported by the practical illustration of the accom- 
plished Bevolution, to the Continent, where many of 
its elements were taken up and developed to their 
logical limits by the thinkera of Erance. The 
systems which resulted in tiie revolutionary period 
there are hardly more satis&ctory, in the perspective 
of history at leasts than the less coherent doctdne 
which was set forth by the Englishman. 
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CHAPTER XI 


FBOU LOCKE TO MONTESQTTIETT 
1. IntdUdnidl and Political Conditions 

After Locke’s TreaUvses an Qaaemmmt, more than 
halE a centuiy elapsed before a work on political 
theory appeared that could be compared with Locke’s 
in respect of either scientific spirit or fatvreaohing 
influence. Montesquieu’s of the LawSf pub- 

lished in 1748, closed the long gap in the progress 
of systematic politics; its author was bom (1689) 
while Locke was writing the Treatises on Grooemr 
' ment. That either practical politics or political 
debate had languished during this inteiwBl is of 
course very far from true, but both the practice a-Tid 
the debate of the time were either far above or far 
below the levd at which political philosophy proper 
finds its greatest inspiration. 

On the Continent the questions which e x ci ted the 
interest and activity of publicists were the questions 
of international relations centring about the balance 
of power. Louis XIV, who was at the height of his 
^ory when Locke wrote, perceptibly declined in 
greatness during the remaining quarter centuiy of 
his ragn, and this decline was chiefly indicated by 
the tremendous conflict over the Spanish succession 
which absorbed so much intdlectual energy in mili- 

YOL. n.— .2 b 869 
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tary, naval and diplomatic problems involving the 
whole world. The partial adjustment reached by the 
Peace of Utrecht in 1713 was far from terminating 
the ambitions and jealousies of the great powers or 
the terror of tiie lesser powers, and warfare^, poten- 
tial or actual, prevailed in Europe throughout the 
period with which we are dealing. The wars were 
in consdouB purpose almost ezclusivdy dynastic. It 
was for the interest of the Hapsburg or the Bourbon 
or the HobenzoUem family', not 'that of the Gennan, 
the Erench or the Prussian people, that the campaigns 


were planned and carried on and the treaties were 
concluded. Where the interests of agriculture, com- 
merce or industry came into play, as was often the 
naM>j they ■were regarded from the point of 'view not 
of the &rmer8, merchants or manufecturers, but of 
the monarch to whom the profits of these classes 
paid tribute. The complete identification of the 
state with the monarch and of the interests of tiie 
auWect with the particular, narrow, personal and 
dynastic interests of the ruler, left little room for any 
poHtical philosophy save that which was mcideniW 
to the diplomatic intercourse of governments, me 
pri^Vof international law, which through Gro- 
L Pufendcrf w “ 

dariw! tUi jaiod. But those pri«M« ky wf 

in ttefidde of ethics and 

the field of iioMosi th^ were e^ to 
whid. pdiHoel philosophy i. 

tot Isrel, on fire other land, thae «s 
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one European nation, thougb not on the Continent, a 
very great activity during the period with which we 
are dealing. Great Britain displayed after the Bevo 
lution of 1688 a remarkable development of that 
species of politics which is involved in the conflict of 
parties. During the reign of William and Mary and 
that of Anne Parliamentary government became defini- 
tively established in England. The monarch made no 
atimpt to govern without the annual meeting of Par- 
liament, or without ministers who could command the 
support of the two houses. Li the selection of minis- 
ters the monarchs strove consistently to disregard dis- 
tinctions of party, but the trend of events made their 
efforts increasingly unsuccessful. For the accomplish- 
ment of the revolution Whigs and Tories had coalesced, 
but soon after success was assured the lines dividing the 
parties began again to be manifest in Parliament a-n d 
in the country at large. These lines were only vague 
and were crossed by many powerful cmrrents of in- 
terest and tradition among the great familipa tiiat fur- 
nished the political leaders of the day ; yet with ever 
increasing certainty the choice of ministers and the 
corresponding divisions of Parliament came to be deteiy 
mined by considerations of party. Probably the most 
potent cause operating to promote this tendency was 
the question of the succession to the crown. The sen- 
timent in favour of the return of the Stuarts, as the 
legitimate line by divine right, was a distinctively 
Toiy characteristic; and the Hanoverian Protestant 
successim was distinctively Whiggish. On this issue 
the Whigs won a dedsive triumph at the death of 
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Queen Anne in 1714, and until after Jacobitism bad 
been finally extinguished in the bloodshed of Gnlloden 
in 1746, no Tory government came to power. 

During this long ascendency of the Whigs — the 
era of Walpole — the philosophical principles which 
had differentiated the two parties gradually faded 
into insignificance. Under the leadership of such 
cynical minds as Bolingbroke and Swift the Tones 
ceased to stress the divine right of the old line to 
return j and in the long enjoyment of power through 
harmonious relations with the first two Hanoverian 


kings, the Whigs abandoned their attitude of distrust 
toward the royal authority. The old party names 
were in hat displaced by two that more distinctly 
indicated the actud divisions between them, viz., 


Court Party and Country Party; and all the con- 
tests between them came to turn almost Mdusively 
upon the. pursuit of public office with its dignity and 
emolument. The two parties vied with each othff 
in protestations of respect for the Eevolution of 1688, 
nnd of acceptance of the constitutional order whi* 
h»a pom out of that went What exactly to 
<rfer ™, and whether the pangr in power to » 
fell confcmnty to it, we« 'Utate 
debated in EngUnd. On the Contaent to q® 

Hots ee to the predee meaning of the Eevnlntim 

P»to neto of the Bng» ooo^ 
» modffled-by it, were in lerge meearo 
for the leomdeaoenoe of poliBcel 

^..peet While to hriton^pr^^« 

of English literature at this tune— Swift, 
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Addison, Steele and the others — turned their genius 
to the discussion of petty incidents of the struggle 
for power and temporary issues of trade and finance, 
foreign observers like Voltaire and Montesquieu went 
below the surface and sought in the basal principles 
of the English constitution the foundation for a politi- 
cal system of universal validity. 

While the conditions of English constitutional life 
thus furnished the material for a revival of political 
philosophy, the impulse to make use of this material 
sprang from a notable expansion of the liberalizing 
spirit in all branches of intellectual actimty on the 
Continent. The movement was very widespread, 
but found its most striking manifestation in France. 
After the death of Louia XTV in 1716 the re- 
straints imposed by the obscurantist interests at 
court were much relaxed, and though nothing like 
freedom of expression was permitted, the writings 
of F^nelon, the Abb€ St. Pierre, and the Marquis 
d’Argenson evinced a tendency diametrically opposed 
to that which was involved in the teachings of Bos- 
Buet, while the remarkable activity of Voltaire, who 
was in the maturity of his powers at the middle of 
the century, suggests in a word the new trend of 
intellectual life. In Grermany Thomasius and Wolff 
carried on a rather unequal contest with the ruling 
theological influences at the courts of the petty 
princes of the Protestant states, but with the acces- 
sion of Frederick II to the throne of Prussia in 1740 
the influence of this greatest of the North German 
principalities was thrown dedavely into the scale 
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in favour of the liberals. MeanwhOe, at the other 
extreme of Europej in the hopelessly reactionary 
kingdom of Naples, a thinker of peculiarly oiigind 
genius, Vico, produced a philosophical system which, 
though dealing only incidentally with political science, 
is worthy of notice as illustratmg the wide range 
and the profound effect of the intellectnal conditions 
which contributed so largely to the later devdop* 
ments of the eighteenth century. 

Both the trend of politics in England and the 
general movement of philosophy on the Conti- 
nent were traceable in no small measure to the 
influence of Locke. Both also were intimately con- 
cerned in the political theory of Montesquieu. Some 
slight consideration then of the ideas to be found in 
the fields most nearly related to scientific politics be- 
tween the work Locke and that of Montesquieu 
will be useful in understanding the transition from 
the one great philosopher to the other. 


2. ffemon Thmies: Wolff; Frederic fho Oreal 

In Germany, the gap between Locke and Montes- 
quieu was dominated, so far as politics proper was 
concerned, by the voluminous a,nd g J 

tematic works of Johann Ohnstiaii 
Wolff in politics as in general philosophy con 
relativdy little of novelty, but made a very consi e 
able impression by the exceetogly f^at pmmn 
^ ,Ud. to temutotrf .to 
Hi, pdM dootrta. «« "to 
which through Grotius and Pufendorf had been 
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the world for several generations. Wolffs system 
was embodied in a treatment of (1) the law of nature 
covering the whole matter of ethics, (2) the law of 
nations, covering all the piindples of intemationel 
relationships, and (3) politics, covering the theory of 
the state.^ His law of natiure (ins naturcB) was very 
similar to that of Pufendorf, with some of the modi- 
fications suggested by Leibnitz and Thomasius. The 
doctrines of political bearing treated under this head 
were the familiar dogmas of the liberty ariii equality 
of all men in the state of nature, and of the ori^n 
of political society in the surrender of rights by the 
individual. At the other end of the linft his doctrine 
as to sovereignty and government involved substan- 
tially the principles which culminated in the patii- 
monial state. It seems unintdligible to-day that 
WolfE should have been a martyr of liberalism. His 
doctrines would not now be put under that category; 
but he was in sjnrit too rationalistic for the orthodox 
theologians of his own time, and at their instance in 
1723 he was summarily banished from the Prussian 
dominions with only forty-tight hours’ n o ti c e, by the 
choleric father of Frederick the Great. One of the 
first acts of Frederick on ascending the tTi-mnn Jn 
1740 was to invite WolfE to return to Prussia for 
the enjoyment of high academic honours. 

With this act of justice to a now aged philosopher, 


Hia eon^telimdve ^rork yna Im Wohme meOodo teknHfiea per- 
fr^uiii. Tie eabstanee of his theories may he fonnd in the 
oSo) ^ rnsUtuHones Juris Naturee et (?en(ium 
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Frederick con&med the general impiesrion tbit his 
empathies were Tritli the progressive and rational- 
istic thought of the tune. Although this monarch’s 
vrork, so isr as polities is concerned, is to be found 
chieflj in the field of practice, nevertheless his con- 
tributions to political philosophy were by no means 
insignificant. Long before he ascended the throne 
he had set forth in a monograph on the existing con- 
ditions in Europe his contempt for the obscurantist 
ideas that prevailed in the princely courts of the 
timpu- He admonished the princes very curtly that 


they were not in th^ posation by any qiecial favour 
of God, but that they were there by the grace 
and for the wdfe-ie of their subjects. In his Anti- 
Maehiavel, written only the year before he came to 
the throne, Frederick again put great strKS on the 
duties of kingship as contrasted with its rights. He 
asserted roundly that a monarch is merely the firrt 
servant of the state; that the justification for his 
occupancy of the throne is to be found only m wbt 
he can contribute to the welfare of his subjects. For 
the prevailing notion, especially in German ptmcip^- 
ties, itat (to people T«ie (Mdr the 

d tte prime, nederick bed !«. 

Porriier to took MaohioveDi to teak and ®“ttig 
^l^t^^yforthe doottoein 

the roler ie not to to 

:SdS°™ toon 

ei^l^hie 0,™ 2 

was obliged to concede that in piacti 
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not in theory, the doctrine of the Italian was 
sound. 

In the last year of his life Frederick wrote also a 
short but eminently sane E&say on Forms of Ghoem- 
meni and on the Duties of Sovereigns,^ and in this 
as in the earlier works he manifested his con> 
sciousness of the new spirit that was at work on the 
Continent, foreboding the Bevolution. By his ex- 
traordinary success in building up the Prussian state, 
Frederick acquired a position in Europe which se- 
cured a great influence for eveiything of philosophi- 
cal character that came from his brain. It is not 
unfair, therefore, to find in him the most distin- 
guished representative, so far as political philosophy 
is concerned, of the new spirit in Germany by which 
the doctrines of the era of Locke * were carried over 
to the time of Montesquieu. 


3 . Sritish Theory ; BolingJiroke and Swme 


In Great Britain the period between Locke and 
Montesquieu was the heyday of the essayists, when 
any one who had anythLig to say on the political, 
Bocid, literary or other topics of the time, and many 
a one who really had nothing to say on these subjects, 
ventilated his thoughts in the periodicals, for the 
most part we^y, which were the prevailing vehicle 
for public opinion. This literary form was but ill 
adapted to the presentation of any comprehensive 


* FoBthumons Works, translated, Vol. V, 
‘Frederick \ras a great admirer of Locke 
both in ganenl and in respeot to goTammeiit. 


and of bis jdiUoBopby, 
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and cohexeat pbilosqplij'; gTiii among the great mmi’ 
ber of hiilliant TTiitets whose essajs of tbig period 
enrriTB, Bolisgbroke and Home * alone oSer anjtlung 
that need detain the seeker after general political 
fheoij. These two wntms had indeed little in com- 
mon save a radical hostDify to the orthodox religions 
bdief of ike day. In politics Bolingbroke was the 
m(^ vdiement sfniit of the Tory or Conntiy Par^, 
pnrsaiDg Walpole with savage fmy and finding in 
party strife Ae nation's salvation;* while Hnm^ 
mildly Whi gp sb if of any party oomplenon what- 
ever, deprecated parly contention as not only detri- 
mental to the welfare of the nation, hnt, what was 
worse in his eyes, nnpfailost^hical and moompatible 
wiSi the poise demanded of the serious seeker after 


truth. 

Yet desidte the wide divergence in the qualities of 
tire two men, they both fllustrate flie trend of poliri- 
cal theory between Locke and JTontesqnien by tbar 

» BoTingbioie Offie-VSl) ^ s typial essayirt of 

aPiKarins in the Cnj/too- Homs (ITU-l.-S) 



desigoeai* Wte 

p^ied dl fe^ethsr, tiie fct Tdmns a 

Ufer. Tims thoogh Home •«« tg-enlyysms yornger 

SUaeoty,aited«tedb7Mvmy““ ^SoShTForti* 
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comment, chiefly incidental, on two topics, the Eng* 
Mflh constitution and the "original contract." To 
both thinkers the constitution as shaped by the 
Revolution of 1688 appears a most perfect example 
of that mixed form of government which, ever since 
Polybius and Cicero, had been so freciuently eulogized 
by philosophers. Its essential principles are held to 
be, M to organization, the blending of monardnc, 
aristocratic and popular elements in the government, 
and as to action, the mmntenance of an equilibrium 
by the reciprocal checks of the monarch, the House 
of Lords and the House of Commons upon one an- 
other.^ Both Bolingbroke and Hume held that the 
liberty which was the boast of Englishmen could be 
preserved only by preventing the undue preponder- 
ance of either of these organs. The one writer di> 
rected the fiercest assaults on Walpole on the ground 
that the system of Parliamentary corruption which 
the minister employed gave too mudi power to the 
crown; the other writer believed that the practices 
of Walpole were in a measure justifiable as a means 
of preserving the power of the crown from the en- 
croachments of the House of Commons.’ This doc- 
trine of the mixed form of government and the check 
and balance system wm a conscious adaptation of 
ancient philosophy, and the analogy between Rnmn.Ti 
and British politics was very common in the literature 
of this time. Bolingbroke, moreover, lika many an 

^Bolingbroke, Diuertalion on Portia, Letter 18. Hnme, "On the 
Independenio of ParliunenV* md " Of the Liberi^r ot Fkess." 

* Home, "On the Independenoy of Poiliunent.'' 
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eariier pMosopiisr of ^ Chiistiaa era, foand evidaics 
of divine ssncdon for the mired form of goTemmea* 
in tlie Mosaic consHtation of the Israelitish state/ 


But bebind the goremmental organs in Trhose 
inteEaction xras foimd tbs gnazantes of Hbsrtr, all the 
fbinkets of this period foUoived locks in the conc^ 
tion of a “people” in whom &s sapreme power of 
file state was inalienably vested. The people, or the 
“cammnniiy,’' was concdved as the essence of the state 
and the maker of the oonstitTition.® At the basis of 


the idafion between the people and the government 
was generally rmderstood to lie the entig' whidi 
iSgozed in the thinKng of the time as tire “orignal 
contract." The vogne of this term was as great as 


its meaning was vague. Locke had set forth, as we 
have seen, a feirly dear and distinct doctrine of the 
godal pact, but liis was not at all adhered to in tiie 
succeeding generation. More common was the sense 
that had been embodied in the famous resolution of 
the Convention in 1688, which declared that Kmg 
James had “endeavonied to subvert the constitafara 
of the kingdom by breaking the original cratiad 
betweaaBgaBapeopIe.’’* Bolmgbn.ted«rlrlrf 
a* OmsemiM inmost^ fteinimw® 
ja Jidi be leteed to the roetraet; ta. be we 


I JXererHabs «i Pcrfto, I®' „ icrtfts- 

B'-a csisioiBS drfvcd froai ^ ji* 
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nnable to limit himself to the narrow idea which it 
espressed. That the great statutes securing the results 
of the Bevolution were ‘‘ ori^nal contracts ” between 
the new monarchs and the people, and that the con- 
stitution "is in the strictest sense a bargain, a condi- 
tional contract between the prince and the people,” 
he deemed unquestionable* At the same time he 
conceiyed that the constitution also was a conditional 
contract " between the representative and collective 
bodies of the nation” — that is, between Parliament 
and the people — and that the people had the right and 
the power to resist an erring Parliament as well as to 
resist an erring king* Bolingbroke’s general purpose 
was to avoid the recognition of an absolute and un- 
controllable power anywhere in politi.oal society— to 
make the operation of government depend upon the 
balance of various powers. To this purpose ^e i dea 
of contract would readily lend its^ ; but the varying 
phases of the party controversies which furnished the 
text for his essays prevented him from adbaring to 
any one logically clear idea as to what the nature of 
the contract should be. 


^ Hum^ on the other hand, brought to the discus- 
sion of the "original contract” one of the most 
impt^ant contributions to be found in the history of 
politi<^ theory. It consisted in an incisive and 
annihilating attack on the whole doctrine of nnTitw i/» t 
as the explanation and justification of government.® 

tto Ongi^Contnwt," ia his Aforal. PoIiKeal and 
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a affliidrf Joolim i. boa it, Urtoaal mj it, 

The oarSert cooiiiMtiTO of 

men, he Mgoea, TOjr be awl fc bare beoo 
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^ga or fOTce enoogb to compel robjecf, to ober 
btm; Irat aere to, in tbi, noaing of fomml com 
tract, since such aa Hea 'tras far above the intellii 
gence of the persons concerned. Obedience was 
determined in one matter at a time and gradnallj 
became Imbitual. In later days and at the present 
day obedience is for the most part a matter of custom 
and habit. The majoriiy of men, so &r as they 
ibink about the matter at all, are satisfied to follow 


the conduct of their ancartors in snbmitting to a 
certain family or form of government. Li all the 
changes of governmental organization which are in 
progress —in the formation of empireSp the deshruo' 
tion of long^ezisting states, the planting of colonies 


and the migrations of peoples— Hume finda no evi- 
dence that agreements between princes md peoples 
play any pari. The fievolntion of 1688, he points 
out, was effected in reality by the majority of some 
seven hundred persons, though it determined the 
government for ten millions; the latter acquiesced, 
but not from any such rational consideration as is 
involved in the idea of contract. Consent of the gov- 
erned is, Hume admits one perfectly valid basis for 
government, but it presupposes in a given body of 
men a perfect regard for justice and a perfect unde^ 
standing of their interests — presumptions which have 
no foundation among actual men. So also the doo- 
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trine that llie sabject tacitlj consents to the domin- 
ion of the sovereign whom he ob^, is a valid 
explanation of the sitoation only if the snlgect is at 
liberty to leave the country when he chooses ; but 
most governments would promptly stop the individual 
who should try to assert any such privilege. 

Having thus ^own the incompatibility of the doc- 
trine of contract with the facts of history and present 
observation, Hume proceeds to demolish the purdy 
logical foundations of the theory. His ethical doc- 
trine supplies the means for hia purpose here. He is 
a Hobbeaian in his view of human nature — ''every 
man must be supposed a knave ” — and a utilitarian 
in ethics. A sense of the advantage to the individual 
of peace and order in somal life is, in last analysis, he 
holds, the reason for the general submission to estab- 
lished authority. In this, as in all other ph«j;Rg of 
conduct, "utility” is the determining motive. On 
the basis of this idea Hume rqects the contxact theory 
as wholly unnecessary for the rational justification of 
govermnent. His argument could not be put more 
effectivdy or more condsely than in his own words ; 

What necessity, iheieforei, is there to found the duty of 
oH^idnoe or obedience to maijBtrates on that of Jidditi/ or a 
regard to pronuses, and to snppose, that it is the consent of 
each indiridnal, which sabjectahiin to government; when it 
appears that both aUegiance and fiddity stand predsdy on the 
same foundation, and are both submitted to by manMna, on 
acommt of the apparent interests and necessities of bntnim 
sodely ? We are bound to obey our sovereign, it is said; be- 
cause we have given a tacit promise to that purpose. But 
why are we bound to observe our promise? It must here be 
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averted, that the coanneieeaad interoomse of msiikhid, TThich 
SZ6 of sach adrantage, can hare no secoriij Trheie men 

paj no xegaid to fhdr engagements. In like maimer, maj it 
be said, that men could not lire at aill in sodeij, at least in a 
cinlized soastY, Trithont la^s and magistiates and judges, to 
pierent ibe encroachments of the strong npon the irea^ of the 
violent upon the just and egmiahle. The obligation to alle- 
giance being of like farce and anthozi^ irith the obligation to 
fidelitj, Tfe gain nothing ly zesolving the one into the other. 
tTia general interests or necesnties of soaety are snfBment to 
establish botL 

If the reason be of that obedience^ irhich ttb are 
bocnd to pay to goTEmmentj I readily ansrrer, because society 
coidd lu^ c&endse subsists .And this answer is dear and intd- 
li^ble to aE TnaTikind- Tour answer is, because ice sftouH keep 
our ttoni. But beades, that no body, till trained in a phil> 
sophical system, can dflier comprehend or relish tins answer: 
thi^ I say, yon find yonrsdf embarn^ed, when it is 

asked, ore ftwnd to ^eepom-tcorrff Xor can yoa gire 

any answeii hut what would, immediatdy, without any circmli 
have accounted for onr obligation to allegianca* 

III these words Hume anDOtmced the doc^e 
TThidi, tarasmitted through Bentham and the distin- 
gnished line of English ntffitarians, was m the 
teenth centray to play a decisiTe part m wre^g 
from the contract theo^ its centniy-Icmg domnuon 
over the realm of political theory. 


4 . Italian Theory: Two 

Tbs Italian representative of *Ae 
Trith which we are dealing, Gian Battista Tico { 

theories only as an ej^wnent of the instoncai 
I Sssi^T, ToL J, EP- 455-453. 
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in the discussion of social and political problems. 
The "new science”^ which is the subject of his 
greatest work is substantially a philosophy of his- 
tory — a body of principles through which the course 
of human progress in general may be interpreted 
and even predicted. The chief expression of this 
progress and of the enli^tenment of TnaTikiTid is to 
be seen, according to Vico, in the institutions of law 
and government, and, therefore, the development of 
these institutions is an important element in the 
e^)osition of the science which he is setting forth. 
His theories as to the order and Tnan-ner in which 
governments arise and pass away are novel and in- 
teresting ; but the most striking features of his work 
are not so much in these as in other fields, and 
e^edally in the correlation of ingenious generaliza- 
tions in metaphysics and philology with his nw 
mterpretation of familiar facts in politics and juris* 
prudence. A philosophy which has its initial doctrine 
in the proposition that the phenomena of humanity 
are in last analyEds reducible to the three categories, 
knowledge, will and power (nosse, velle, j?osse ) ; which 
devotes much attention and attaches great signifi- 
cance to the theory that Homer and his poems denote 
not an individual and his work, but an age and its 
views of life; and which concludes with a forecast 
of the political development of Europe: — such a 
philosophy is clearly a profound and compr^ensive 
^tem. 

^Mneipi di tma Sefensn Nwmt, pabliahed Snb in 1726 l and in a 
mneh modified aeoond edition in 1780. 

Tais.tt. — 3o 
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“ “ *™ of w. «rk. „ i, i, 

to flie modem tMder £.* linjdi 
^qutot occurrence of hopelessly absurd ideas. Tico 
ough m some few points archmc, meets the test 
of later standards well,- he is indeed a philosopher 
of the nineteenth-century rather than the eighteenth- 
century type, and it was to this that was due the 
general lack of recognition until the later epoch.* 

The Italian’s contribution to political theory is to 
be found chiefly in his doctrines as to the forms and 


sequence of human governments.* The forms are 
(1) theocracy, (2) aristocracy and (3) the free stat^ 
the last-named including both republics and mon- 
archies, and the sequence that is revealed ly his 
interpretation of history follows the order in which 
these are here mentioned. By theocracy, he desig- 
nates the government in which the direct authority 
of God, e:^res8ed through oracles, is the source of 
all political power. By aristocracy, he means the 
organization which is effected by the independent 
heads of families in pnmitive times, and which, 
even when its government is directed by a king, 
rests on the supreme authority of these associated 
heads. The ff:ee republic is the governmental form 
in which political power is &e possession of not only 
the anment aristocracy, but also the whole mass of 


1 Flint's Ftee gives in compact foim a good aceonut of ths philos* 
qpher’s life and 'works. 

* The analyris of tha Tatioua forms is most fully treated io 
work'ZlS unc uniaeni lurisPrmeipie el Fine uno; the sequence fate 
be found tliare, sec, 165 el seq., and also in the Seiensa A’wra, lib. fv. 
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population, which has become an integral part of the 
conunimil^. Monarchy is the type in which the gov- 
ernmental authority has been taken over to be exei> 
dsed on behalf of the people by an individual. These 
ate the forms which to Yico are clearly discernible 
in history, and which alone have an nnsbakable 
foundation in true philosojliy. The mixed forms 
which appear from time to time are merdy phases 
of the txansition from one of the type forms to the 
nest in sequence. Thus the power of the senate 
and the opHnuxtes, which made the Homan Hepublio 
mixed,” was a survival of the old days when the 
nobility were the only element in the government; 
and the nominally representative character of the 
monarch, in the time, for example, of the Tt/>Tnp.n 
Prindpate, shows the influence of the popular r^^me 
which was passiog away.^ 

This dassiflcation and sequence of governmental 
forms Vico derives primarily, like the most of his 
ideas, from Homan history; but he finds his theory 
supported by the facts in the history of other peoples 
BO fei as we know them, and he bdieves that 
the chaos of the Teutonic invasions the theocracy 
and aristocracy of the first two stages have succes- 
srvdy characterized Europe, and that the free com- 
monwealth and monarchy are sure to devdop in their 
turn.* But it is not merdy on the observation of 
history that he dq^ds for his doctrine. His analy- 
ms of the institutions dharacteristio of each of the 
phases of political development enables him to show 

* Saenza Nwna, lab. IV. s 
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that these phases have an intimate •.lelatioh to the 
ultimate prindples of general philosophy. He sees 
all phenomena in triads, corresponding to the three 
q)ecies of states. He finds three kinds of nature, 
three kinds of social character (nmirs), three kinds 
of language and alphabet, three kinds of jurispru- 
dence, of authority, of reason and of judicial pro- 
cedure and one dement in each of these triads finds 
its expression in each of the forms of state. Histoiy 
in its largest aspect shows that mankind develops in 
a recurring cyde of three stages — ‘the divine the 
heroic and the human, and political organization co^ 
responds to these. The sequence of govanments, 
then, is not a movement to be d^recated and to be 
combated by political science, but is an inevitable 
consequence of the divine plan embodied in the 


creation. 

Though Vico’s triopsis is at some points rather 
forced and unreal, yet he presents on the whole a 
■very remarkable interpretation of institutions social 
and political, in connection with the various phases 
of hnman government His method of th^gh* 
famishes a striking contrast to that of na^l' 
law philosophers, who dominate the thi^ of 
time. With them the ideal is a body of law, ng 

and authority which, corresponding to a Frfect and 
unchanging human reason, must be good for a 

and unchanging reason save that of ^ 
all human afiEaiis law, rights and j 

inevitably vaiy uncording to the stages of gen 
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enfightenment. ‘ Much as he admires Grotius, Yico 
cannot but jeer at the amiable attempt of the Dutch 
philosopher and his followers to ascribe validity for 
all ages to the rational interpretation of the law of 
nature which belongs, in reality, only to their own 
age.* 

In his persistent emphasis on the transitions of 
human affairs, and in his explanation of political 
institutions in terms of their environment, Yico 
often strongly suggests the method of Machiavelli 
and of Bodin, to both of whom be makes frequent 
reference; but more than either of these, Montesquieu 
is suggested, as we shall see, by Yico. The Italian’s 
elaborate discussions’ of the forms of government 
in reference to the national character, n-ud of the 
conceptions of justice, law, custom and jurispru- 
dence in the variations due to the nature of the 
different forms of government^ are strongly sugges- 
tive not only of the general scope but even of 
certain specific chapters of Montesquieu’s greatest 
work. It need not be held that the French phi- 
losopher took consciously from the Italian without 
credit, but there is certainly cause for the reflection 
that the complacent legend with which Montesquieu 
oWacterized his work — prolem swc matre naiam — 
might more accurately have taken the form prolem 
'permuUia mxiribm mtam ; and in the list of the many 

moth^ systems of Locke and Yico would occupy 
a distinctive place. 

* Vico, Qpere, VoL V, p. 488. 

• EspeciaUy in lihe De mo miveni luru Ptine^id, 
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CHAPTER Xn 

MONTESQUIEU 

1. Qenerdl GondiUons of his Work 

The profound impression made by Montesquieu on 
Trench critics, not only contemporary •with him but 
also of all generations to the present day, may be 
traced in part to other causes than the merely philo- 
sophical character of his work. As much probably is 
due to the form and time of appearance as to the 
substance of his speculations. He was a true French 
littiraieurf and in making his way 'to public notice he 
conformed -very exactly to the requirements of the 
time for the acquisition of that character. Though 
by birth a provincial, and by temperament not at all 
frivolous, he regularly won the approval and applause 
of the fashionable Parisian literary world, the salons, 
before taking up his serious work. His Lettres Per- 
scmsSf published in 1721, satirized existing institu- 
tions, poliUcal, religiouB and social, with just the 
mixture of wisdom, wit and lubricity that appealed 
to the taste of the day, and he became at once a 
member in good standing of the literary set, with 
admission soon to the Academy. With the official 
stamp of lumume d! esprit 'th'us clearly set upon him, 
he devoted himself to jnreparation for -the work which 
was to break the long silence of the French spirit 
on rational politics. For, with the exception of 

8B1 
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^ possibly be qnesfcbned, bo Preachman had put 
forth an Buport^t and comprehenaiye work of poL 
cal philosophy smee the Bourbons ascended the throne 
at the end of the axteenfh centmy. 

The pemd covered by iibntesqnien’s mature life 
Tras a period in which many &cts pointed to the 
revival of political speculation. The last yean of 
the life of Louis XIV had %htened the bonds which 
repressed the French spirit, and after the death of 
the great monarch, in the days of the regency and 
of Louis XV , manifestations appeared in great num- 
bers of a reaction against the regime of opprestion 
which had prevailed. The qniit of sc^ticism, and 
with it the spint of a rational liberty, appeared in 
many ways. Immediately after the death of Lonis 
XIV the ideas of F^nelon as to a less repressive gov- 
ernmental system, were seriously discussed, and the 
application of the ideas in practice seemed at one 
time quite probable. Later the Abhi de St, Pierre 
put forth with considerable freedom his criticisms of 
the existing conditions in French government, and 
his snggestions and criticisms made doubtless some 
impression, though in general he was regarded as a 
hopless visionary and a sort of privileged nnisance. 
The Margins d’Argenson formulated a compreben- 
Euve scheme of constitutional reform directed in 
general toward converting the emsting monarchic 
de^tism into what would be at least an enlight- 
ened despotism.' At tiie same time Voltaire was 
* For St. Kene and iigenson, ase JanMi Biitoire, IT, 305 </«?• 
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be^mung that career o£ sharp, cynical and very 
effective firitinimn of the censorship from which 
particularly the more independent thinkers of the 
day were suffering. 

With the tendencies of thought thus in the air, 
Montesquieu was in entire sympathy, and for the 
development of his ideas in the field he set to work 
to prepare himsdf by study and by travel. The 
hereditary ma^strac^ which he hdd he sold in 1726, 
> 1 . 11(1 thenceforth he devoted himself to preparation for 
his philosophical work. His studies included particu- 
larly the history and the state ^tem of the Bomans, 
and his travds covered the leading political divisions 
of Europe, his longest stay being made in England. 
Whatever his observations on the Continent may 
have contributed, his English connections were un- 
questionably the most influential in determining his 
thought. In England he came in contact with the 
spirit of Bolingbroke and the other politidans of 
the higher type, and he absorbed in full the con- 
ception of Englitii liberty and of its constitutional 
guarantees that prevailed among them. 

With the preparation, then, which his travels and 
his very wide researches into the institutions and 
customs of all the peoples of the world had given 
him, he gradually worked out his Spirit of tho Laws. 
The work was not published until 1748. Midway be- 
tween it and his earliest publication stands his famous 
essay on the Greatness and D&dinje of Uie Romans}' 

* Caniuf^tionf jiir Ut eausa de la grandeur da Remaint et de lem 
dAadeaet. 
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■which appeared in 1734. In this was revealed 
clearly enough the character and method o£ bis 
philosophy. The essay was a philosophical analy- 
sis of the history of Borne, sketched in very broad 
lines. It does not embody, like the work of Yico, 
any original contributions to the critiinsm of the 
sources of Boman history. like Machiavelli, and 
indeed likp. all the writers of the Benaissance period, 
Montesquieu assumed the accunuy and sufficiency of 
the accounts left by the Boman historians and made 
these accounts the basis of his generalizations as to 
the course of Boman affiairs. 

On the whole it may be assumed that Boman his- 
tory and contemporary English institutions were the 
chief elements in determining the purpose as well as 
the general q^stem of Montesquieu’s political plffios- 
ophy. It is from these two sources that he derived 
that conception of liberty which is in the main the 
central practical theme of his philosi^hy. 


2. Methoi and First Frirtdples 

The field covered by The Spirit qf ihe Fam is so 
extensive as to make it a work rather of sorial scimw 

than of politics proper. The lines of Montesqmens 

survey are those of the Greek phrbsophei^ com- 
ptehSding all the institutions of social 
^ to gmerd sprit is st^y 
Atotofle’s Iris potat rf V.W » 

to%ttatrfHsWs2tos. Hepntslurf »» 

Ltisirit?-fts ■>* supeitoMi. ssgss }, 
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like Solon and Lycurgos, intrusted with the formn 
lation of a code to regulate a given society. The 
problems that would confront such a legislator are 
the problems which particularly interested Montes- 
quieu. For their solution, however, his method is 
that of Aiistotlei, not of Plato, of Bodin, not of 
Hobbes or Locke. Like all the thinkers of his time 
he would look to nature for tiie criterion of bis law. 
But the teachings of nature would be sought not in 
deductions from abstract assumptions of pore reason, 
but in the concrete facts of life both present and past. 
His explanation of social phenomena, and of the 
laws which govern them, is derived chiefly from his- 
tory and observation, and the explanation so derived 
is in his philosophy the chief element in framing a 
judgment as to the moral or political value of any 
legislation. 

Montesquieu's particular line of approach to politi- 
cal and sodal problems is apparent in his opening book, 
“Of Laws in General.”^ The laws, in the widest 
sense of the word, are, he says, “ the necessary rela- 
tions springing out of the nature of things.” * This 
opening sentence of his work drew upon Montesquieu 


The qyatem of sabdiTiBiona in Tht of the Lam is aomewhat 
The wnk oouiets of thirty-one “books," each book being 
dinded into “chaptem." Montesquieu’s “book" coiTesponds in 
coh^ce and length to •what is ordinarily called a chapter: and 
his ohaptera" are short, often consistang of a single paragnidi and 
EometuuM rf a single sentence. Each “ chapter " has a special captioi^ 

Ejection ” gnx, «) or "Fine Law" (XX, rri) or “Problem” 
™® resder does not derive much benefit from it 

** signification la plus €tendue sent les rapports 
lucessairea qui ddrivent de la nature des cboses.” 
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a good deal of criticism and some ridicule, especially 
from readers of a juristic bent. In the range of p h i - 
losophy from Plato to Locke law had received many 
varieties of definition ; whole systems of thought had 
turned on the controversy between those who re- 
garded it as essentially a dictate of reason, and those 
who conceived it as the command of a superior j 
but no one had ventured to define law as merely a 
series of “ relations.” Whether or not Montesquieu’s 
expression is the most perfect possible, the idea which 
he aims to convey by it is most important. His 
phrase, as his exposition shows, is designed to exclude 
from the conception of law the element of arbitrari- 
ness or caprice. That anything exists, implies a 
relationship of cause and eiffect, and in this relation- 
ship inheres the law of its existence. Independently 
of the laws which men make, therefore, a body of 
principles is unceasingly operative which determines 
their institutions and determines their legislation 
itself. A definition of law that would exclude these 
ultimate forces would be inadequate. Hence Mon- 
tesquieu presents the formula which he thinks has 
sufficient generality to cover all the species. 

This definition of law applies, of course, to all 
created things, animate or inanimate. Taking up 
man, the only created thing of whom intelligence can 
be predicated, Montesquieu finds the first body of laws 
relative to^ his existence to be the laws of nature. 
These he conceives to be the principles which have 
their immediate cause in the essential character of 
man as man. But Montesquieu does not ascribe to 



KATDBAL AHD POSmVB LAW 


397 


the natTiral man either the exalted intelligence or the 
domineeiiDg spirit ■which figured in the systems of 
Locke and Hobbes respectively; nor to the law of 
nature that elaborate content which pre'vious writers 
had worked out. Pre-social man is, according to 
Montesquieu, a timid , trembling creature, occupied 
chiefly in panic-stricken flight from the dangers, real 
or imaginary, which surround him ; and the laws of 
nature are merely those first unreasoning impulses in 
accordance with which the natural man avoids aggres- 
sive acts that imperil his safely, seeks food to sustain 
his life, propagates his kind, and ultimately grows into 
sodal intercourse ■with other men.* But with the 
formation of societies and the increase of knowledge 
that accompanies it the whole situation changes. 
Men lose their sense of weakness, seek for power over 
one another, and thus inaugurate a state of war. 

In the conditions of this new situation are found 
the sources of positive laws. These laws fall into 
three classes, corre^onding to three sets of relations. 
In the relations of difiEerent peoples to one another, 
arising particularly from the state of war which nor- 
mally prevails among them, is the source of the law 
of nations. In the relations between governing and 
governed parts of any particular society is the source 

1 Montesqnien inoIndM tlie idea of rOTeieneefor a Creator among 
tbe laws of natoret ranking it as first in importance bat not in order 
of these lavs. The inclusion of this idea, however, is wholly illogical 
and is ineconidlable with his primary eonoqrtion of either the pre- 
social man or tiie laws of nature. In tiiis same chapter he declares 
that speonlation on the origin of man cannot be conceived to appear in 
the state of nature. C/L Book ^ chap. ii. 
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of political law (fe droit politique). In the relations 
which the individual citizens have with one another 
is the source of civil law. 

The law of nations is common to all societies, and 
it is based on the principle that each nation must in 
peace do the most good and in war the least evil that 
is compatible with its particular interests. Political 
and civil laws vary from nation to nation, and result 
from the application of human reason to the particu- 
lax circumstances of a ^ven society.^ Thus the most 
"natural” form of government is, Montesquieu says, 
that form whose character has the best relation to 
the character of the people for whom it is established. 
So with civil laws : they must have a relation to the 


physical character of the countiy and to the dimate, 
to the prevailing occupations of the people, to the 
amount of liberty permitted by the constitution, to 
the size and characteristics of the population, and to 
its religion, wealth, commerce, morals and manners. 
Further, the laws must have certain relations with 
one another,— with the circumstances of their own 
origin, with the pnipose of the lawmaker, and mth 
the subject-matter to which they apply. All these 
various relations in their totality constitute what 
Montesquieu designates the " sprit of the laws, an 
the consideration of them all in this sense » the 


purpose of his work.* 


pvJmB all the peoples d the earth. — Ii in- 
*Bk.I,ohsp.iii. 
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S. Ibrms of Government according to Ncdure 
and Principle 

The plan thus proposed by Montesquieu involves 
in its execution a consideration of the leading facts 
and characteristic principles of public law, jurispru- 
dence, economics and sociology, as wdl as of politics 
proper, and all of these fields are covered by the com- 
plete work. The great mass of heterogeneous matter 
is pervaded by a certain system, and the key to this 
cystem is to be found in the philosopher’s dassificar 
tion of governments and in his doctrines as to the 
ptindples which characterize the different forms. 
Politics proper thus gives coherence to the whole 
work, however widely the detail may diverge from 
this field and however strongly the author may be 
imbued with the spirit of the law-giver and jurist 
as distinct from that of politician. 

Montesquieu assumes a threefold dassification of 
governments, — republican, monarchic and despotic, 
— which becomes immediatdy fourfold by the divi- 
sion of republican governments into democracies and 
aiistocrades. The basis of this dasinifip ^ tio Ti he 
first in the "nature” of the systems ; that is, in the 
structure of the government. The republican system 
IS that in whidi sovereign power is possessed by pitbpr 
the whole people or some part of it ; monarchy con- 
wsts in the rule of an individual according to fixed 
laws ; despotism is the rule of an individual without 
law and without restraint. 

There is in this aspect of the dassification, as 
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Kontesqjueu puts nm logic and no novelty 
He mphya no single basis of division, but diS 
guishes the different species partly aeooiding to the 
.umber of individuals holding the supj powj 
an pa^y according to the manner in which the 
power M exerased; and both the names and chiu^ 
actenstifls which he gives to the different classes 
are as old as political speculation. 

Much more significant, however, than the diffe^ 
ences of “nature” among the species of government 
are ae differmces of “principle.” Montesquieu dis- 
criminates with particular care between the nature 


and the principle of a government; by the one term 
he designates the pecnliar structure; by the other, 
“the human passions which maJce it act.”* Eadi 
of the four kinds of government, tirerefore, has its 
peculiar principle. In a republican government this 
is “virtue”; not moi^I or Christian virtue, but 
political virtue in the strict sense, namely, “love 
of country and of equality.”* In democracy this 
virtue rules in its most unqualified form; in aris- 
tocracy, which is also, according to Montesquieu, a 
republican government, the principle of virtue takes 
on a particular aspect which he designates as 
“moderation.” ]ffis thought is that the members 


chap.L 

) Monteaqnieu wm sal^ected to mneli erltieisiii lor Ids awE^ptiim 
of "virtue" exdoBively to iqrablicsn govemments, and he expleioed 
hie meaning in an avalUsemtnt prefixed to the later edition of his 
vrork Hers he defined "virtne" es above, and pointed ont that ha 
had not npresented sneh virtoe as possessed exeloaivelr byrepnbnean 
governments^ bnt merely as lelatively more inflnential in them thao 
in other governmental forms. 
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of the ruling class in the . aristocracy are restrained 
in their government by consideration both for the 
lesser people and for one another. Moderation thus 
is the soul of such a government; but it must be 
moderation based on virtue, not that which is due 
to lack of energy or spirit.^ 

In monarchy the principle is “honour.” Distinc- 
tions of rank and dignity are essential features of 
this kind of government, according to Montesquieu, 
and by “honour” he means a high sense of the rights 
and privileges pertaining to each preeminent class or 
individual. For the sake of these privileges and dig- 
nities men will, he believes, manifest much the same 
spirit and ability that are manifested in republican 
governments under the inspiration of a sense of 
equality; the latter is excluded from monarchy by 
the nature of things, and therefore honour as a sprmg 
of action takes its place. In honour, moreover, under- 
stood as the feeling of class privilege, lies the practi- 
cal guarantee that monarchy shall not be transmuted 
into despotism. The principle of this latter form of 
government is “fear.” Everything turns on the 
power and readiness of the prince to strike down 
whom he will at any moment. Neither virtue nor 
honour has any place in a system where there is no 
law but the caprice of a single man. 

By reference to these various kinds of nature and 
principle, Montesquieu classifies and explains a mul- 
titude of the most important social and political 

1 J'entends ceUe qui est fondee sur la yertu; non pas ceUe qni 
vient d’une lichete et dHino paresse de I’Ome.— m, iv. 

TOL. II. — 2i> 
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Wtata jmd to™, to htttoiy Ob*™ 

«f » lov^mt detenoioa the <to»to ,f u,^ 
fmdameoW bm ^ ooeelituttai. 

to i^lMM, g<mna.a,., 

the sufeage smd elections, define the fonn and 
action of the assembKes and otiier organs of govern- 
ment, and fix the number and poTvera of the magis- 
trates. Montesquieu's ideas on the details of these 
laws follow veiy closely the ideas of Aristotle, and 
his illustrations are derived chiefly from Greece and 
Rome,* Thus we find the doctrines that choice of 
officers fay lot is appropriate to democracy, choice by 
election to anstoeracy ; that legislative power should 
be in the body of the people in a democracy, but in a 
select council or senate in an aristocracy; that the 
people as a whole are excellent at selecting magis- 
trates to cany out their will, but incapable of cany- 
mg it out well by themselves. On the question as to 
whether voting should be secret or open, a question 
that he regards as most important, Montesquieu’s 
judgmmit is that for democracy open voting is 
essential, in order that the lesser people may be 
enlightened and restrained by the greater;’ for 
aristocracies, or for an aristocratic senate in e 
democracy, secret voting is indispensable in order 
to prevent- intrigue and facticm {hrigitey 


^ Bb, JI, chaps, ii and OL 

* n fant qne le petit people soit ftlairS par les prine^paox ei 
contenn par la gravitS de eertaias pexsoDnages.— 17 , S, 

* Montesqoieo tbinlcs that faetiw is on the vhole b s 
demoenucr. It at least l»q)8 the people interested in pnbBe sMr* 
and acts thns as an obstacle to decay. 
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. For monarchy the most important laws relative to 
its nature are those which insure the preeminence oi 
the privileged classes, especially the nobility. The 
Tna.YiTn of monarchy is : “ No monarchy, no nobility ; 
no nobility, no monarchy.” ^ Next in importance to 
the guarantee of the privileged classes is some organ 
for the preservation of the laws (un des Zois). 

The function of guarding ihe laws cannot properly be 
intrusted, Montesquieu believes, to either the nobility 
or the royal conndl ; it must be assigned to an inde- 
pendent body or series of bodies. What he has really 
and almost exclusively in mind here is the condition 
of the French monarchy, and the depositary of the 
laws which he is ibiTikmg of is the judicial bodies, 
namely, the ancient parlements. 

As to despotic government, the only institution 
peculiarly appropriate to its nature is the vmrate. 
Montesquieu’s conception of despotism is strictly 
that of the Oriental type, — the dominion of an 
idle and effeminate voluptuary, who devolves all the 
responsibility for government upon a ffivourite and 
supplants him by another at the su gg estion of any 
caprice or whim. A council or cabinet to advise the 
despot is incompatible with the nature of the gov- 
ernment, in Montesquieu’s opinion, since that would 
require the exercise of choice among the various 
opinions or suggestions o&red, and this would 
involve more personal effort than the r 81 e of despot 
permits. Hence the single, all-controlling vmer is 
characteristic of this species of government.* 

' Bt n, ohap. iT. « JKrf, ohap. t. 
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The return of h™ end ineatnti„,„ to the prin* 
pfes of to vanone speeiea of govenuneat op™ to 
Itateeqmeu » field to a rich variety of dment 
and suggestion in his characteristic style,^ Educar 
toon and legislation, he holds, must correspond in 
character to the principle of the particular govern- 
ment. In the development of this idea in reference 
to republics and despotisms he rises little above the 
commonplaces of Greek and Roman literature j as to 
moMTchy, on the other hand, his treatment of insti- 
tutions in their relation to the principle of “honour” 
has a marked qualitj of freshness and ingenuity. 
His great preoccupation is to assure to the nobility 
,an indispensable position in both the social and the 
political structure. In a democracy the laws must 
aim to promote the love of equality and the practice 
of frugality; and here Montesquieu approves the 
ancient theory that an equal distribution of weal& 
may properly be a conscious purpose of the law. In 
aristocracies legislation should be so framed as to 
prevent extreme assertions of dignity and privilege 
by the ruling class and to render impossible the 
exploitation of the subject class through tATaticm. 
Moderation of wealth and of power should always 
be aimed at. On the one hand, the nobility should 
be excluded from commercial pursuits, since the 
qualities developed therrin — equality, frugality and 
industry — are more appropriate to democracies; on 
the other hand, the laws should avoid all provisions 
designed to magnify and perpetuate the greatness of 
^ Bks. IV to Vm are conoerned mth this general subject- 
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ihe ruling &milies, since such, provisions are the 
special characteristic of monarchy. In monarchy 
tiie protection and exaltation of the privileges of 
the nobility should be a prime object of the laws. 
Hence in monarchy all tiie devices by which the 
dignity of the privileged classes is enhanced, «id the 
principle of honour thus kept active, must be resorted 
to in legislation. Entail and primogeniture must 
render certain the maintenance of family estates, and 
insure the perpetuity of the noble class, and the dig- 
nities and ri^ts attaching to fiefs must be carefully 
preserved. The inconveniences resulting from such a 
^tem are great, but the system is indispensable to 
the maintenance of that sense of honour which alnnp 
makes monarchy possible without despotism. 

Further applications of his classificationB of gov- 
ernments according to nature and principle are 
re^onsible for Montesquieu’s conclusions on other 
important aspects of policy. Thus he demonstrates 
that service in public employment should be com- 
pulsory in republics but not in monarchies ; that the 
union of civil and military authority in the same 
office is permissible in republics but not in mon- 
archies ; that sale of public offices is a useful method 
of bestowing them in monarchy but not in other 
forms of government;^ and that sumptuary laws are 


ft “ » good thing, » because it indncea 
^ perfo^nee as a family profession of a duty which would not 
I.* "oftly ^OT the Sake of Tirtoe ; because it commits every 
^ his du^d coders the prmlcgcd ordem of the state mote 

ft provision for 

PWlio purehase. sppoiatment to office is piocuied through the secret 
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appropriate to repoblics bat not to monarchies. Many 
other features of government are also covered in his 
application of the theory of distinctive prindples. 
For our purpose, hoTrever, it will sufElce to consider 
particularly his doctrine as to the transformations of 
ih.e different spedes of government. 


4. Tran^ormaiiQn of Govemmenis 


It was not in the nature of Montesquieu’s political 
scienoe to attach importance to the permanence of 
any governmental form per se. The feeling of Aris- 
totle revolution is deplorable, and that of Bodin 
that it is inevitable, are alike inconspicuous in Mon- 
tesquieu. He regards the existence and excellence 
of any particular form as so purely relative a matter, 
and so entirely dependent upon other facts, that a 
transformation requires neither approval nor dis- 
approval, but merely explanation. The most fundar 
mental dement in the explanation is to be found, 
he declares, in the axiom that “the corruption of 
every government begins almost always with the 
corruption of its principle.”* The duration of any 
of the forms depends, that is, upon the persistent 
in a given society of that particular spirit which is 


rmreliase of the inflaence of courtier^ and that the ^ 

nrahablr result on the ■whole in better 8ervicB.-^k. , P* 
^^Montesq^n himself held by inheritance the office of nee- 

rSThe wo^ rc^tlon- he™ 

ti.at moral deterioration m involved m ta. 
t,Basfi>rmation of principles. 
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characteristic of the form. The passing of democracy 
is at hand when the feeling of true equality begins to 
disappear; aristocracy is doomed when the spirit of 
moderation ceases to prevail among the ruling classes; 
and monaitdiy cannot endure when honour becomes 
weak among the privil^ed orders. Despotism is 
unstable in its very essence; and its duration is 
determined by happy accidents that check the work- 
ing of its principle. 

As to tile character of the change which takes 
place when the various principles fail, Montesquieu 
has no broad theory to suggest; no cycle is presented 
like those of Plato, Polybius and many of the older 
philosophers down to Vico, through which it is 
almost inevitable that governmental forms tiiould 
move. The principle of democracy becomes corrupt 
when the spirit of equality either is lost entirely or 
is carried to excess; in the first case aristocracy or 
monarchy is established, in the second case anarchy 
and despotism follow.' The principle of aristocracy 
is corrupt when the nobility cease to feel the perils 
and responsibilities of their political power more than 
its delights, and when they rule arbitrarily rather 
than in accord with law. When they make them- 
selves her^tary, aristocracy has disappeared, and 
the state is an oligarchy. The only transformation 
of monarchy which interests Montesquieu is that 
which brings despotism. This ensues when the 
nobility cease to maintain their dignity and privi- 
leges, when in exchange for the monarch’s fevours 

* Jbid^ ohap. ii. 
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they sacrifice their independence.^ His wids here 
point directly at the policy of Bichehen and Louis 
XrV, Ihough he names only the Roman emperora 

The inevitableness of transformation in a govern- 
ment whose principle has been transformed appears 
with the utmost dearness from a consideration of 
the relation of all the laws n.Ti^ institutions to this 
principle. Almost all laws and institutions are good, 
Montesq^uieu believes, so long as the principle of the 
system remains intact ; for all the legislation, manners 
and morals will be conformed to this principle. But 
when the prindple, or, in other words, the sjmt of 
the society, is changed, the old laws and institutions, 
being wholly out of relation to the new principle, 
are inherently vicious and contribute only to hasten 
the general disorder.* 

One fact that has, in Montesquieu’s opinion, a 
direct and decisive influence on the maintenance of 
the principle of a government is the extent of teiri- 
totj subject to it. He lays down categorically the 
dogma that republican government is appropriate 
only to small territories, monarchic government to 
territory of moderate extent, and despotism to very 
great regions. It follows, therefore, that any material 

1 La TTnwiamliiB 86 peid loisqne la prince rapportant tout nniqae- 
jnent k ltd, appelle l^itat a sa eapitale, la eapitale k 8a eonr, et la coni 
k sa senle penonne. — Bk. VIU, chap. tL 

* He illnstiates this point by reference to the long straggles owr 
the judicial system in the late Koman BepnWlc; where snccessiw 
dictatoie strove to secure a system of seleoting iudiees that should 
insure a proper administration of justice, but failed because the wh«e 
institaldon was adapted on?y to the spirit that bad passed oat of the 
republic. 
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change in. the size of a state 'will be followed by a 
iransformaiion in the prindple of its gOTemment 
and hence by a change in the form of government 
itseU.^ Under such (drcnmstances a republic has, in 
the nature of things, little chance of permanence ; for 
expandon of its territory and population is incom- 
patible trith the principle of its government^ -while, 
on the other hand, the scantiness of its population 
leaves it no adequate means of defence against the 
encroachments of foreign monarchies. This dilRTnirm-j 
Montesquieu bdie-ves, accounts for the appearance of 
the federal republic as a form of political organiza- 
tion. Federation solves the problem of providing for 
necessary self-defenoe -without loss of the republican 
spirit.* 

Montesquieu’s theory as to the rdation between 
the form of government and the extent of territory 
puts him in dear opposition to the Machiavdlian 
theory of expansion. The Italian held that terri- 
torial growth was essential to the life of a state, 
whether republic or monardiy; the French philoso- 
pher holds that indefinite expansion is compatible 
only with the principle of despotism, and that a 
policy directed -to this end is j^tal -to -the existence 
of republics and even of monarchies. 

6. 2%eor£es of lAberty and ^ao&ry 

Of an the topics of his great work that give it 
si^ficance in the history of political sdence, Montes- 
quieu’s theory of liberty may probably he assigned 
>Bk.Viij,ohapi.xritoxc. » Bk. IX, diap. L 
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the first place in importance. The influence of his 
ideas upon this subject is discernible in all parts of 
Tha of the Laws, though the formal discussion 
of liberty and slavery is to be found in Books XI. 
XY, XYI and XVii. Becognimg the great variety 
in the conceptions of liberty past and present he 
seeks to attain a high degree of precision in his own 
treatment. In its broadest sense liberty consists^ he 
saysj in the belief that one has that he is actmg 
according to his own will.* But there are two species 
of this liberty, political and civil. Political liberty 
consists in the power to act, not absolutdy as one 
wishes, but as one ought to wish; or, making the 
conception conform to the broad definition of liberiy, 
in, the security one feels that he can act thus. Such 
security can exist, Montesquieu holds, only under a 
government that is based on law ; therefore political 
liberty consists in the security one feels that he may 
do whatever the laws pamit.* Civil liberty is not 
condsely defined by Montesquieu, but its meaning is 
indicated by the fact that it has the same relation to 
chattel slavery that political liberty has to despotism ; 
the relation, that is, of logical conMctory.^ Con- 
cretely civil liberty and political liberty are widely 
different in their incidents, but dvil slaveiy and 
slavery are often hardly distinguishable. 


Jhilosophiqne oondste ^ 

ott du i noi"« (tfil s^ttmes) dauB lopmo 

I'on est qne I’o** ® volontd. XD, ii- 

» Bk. XI, chap, iu, and Bk. XH, chap. ^ _ 

4 CompacB the last reference ■with Bk. XV, chap. xm. 
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In. tiiese definitions and distinctions Montesqnien 
sdkircely achieved all the dearness and exactness at 
which he evidently aimed. His chief preoccupation, 
however, was to set forth tim features of governmental 
organization and action which in his Tnind were best 
adapted to the ends of what he called political liberty. 
Security against human power and caprice he held to 
be the essence of this kind of liberty. Subjection to 
law but not to man was the solution of the problem, 
and this must be attained by such distribution and 
counterbalance of the various powers involved in the 
administration of government that abuse of any one 
of them should be impossible. In the idea of sover- 
eignty Montesquieu manifests no interest. The term 
is neither discussed nor defined, and it is but casually 
and infrequently mentioned. The unrestricted power 
which it connotes is incompatible vrith Montesquieu’s 
conception of a free govenunent, no matter whether 
the power is possessed by a monarch, by an aristoo- 
racg^ or by a democracy. Liberty can exist only 
where the possessors of governmental power are 
subject to limitations.^ Not that these limitations 
necessarily insure liberty: power always tends to be 
abused, and unless a constitutional system is so 
arranged that one power is checked by another, the 
citiz® still may lack that security in which Hberty 
consists. The one constitution known to history that 
seems to have been constructed with special reference 


1..,* et Vaiistocrfttje ne sont print des ktats libres pai 
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to the madntenance of political liberty is, in Montes 
quieu’s opinion, the English constitution. In it the 
separation of governmental powers and the check 
and balance of eadi upon the others are most per- 
fectly exhibited, and Montesquieu devotes his most 
famous chapter to an analysis of this English system.' 

The doctrine of the separation of powers here 
presented, and indeed the whole chapter in its essen- 
tial spirit, are taken directly from Locke,* but a great 
devdopment of the Englishman’s ideas is discoverable 
before the discussion is completed. Montesquieu’s 
three powers that characterize every state ar8> as 
first set forth, precisely Locke’s, namely, legislative, 
federative and executive.* In his very next para- 
graph, however, he assigns the name “executive” 
to the second species, whidx Locke had called federar 
tive, and gives to the third species the designation 
“ judicial ” (la puissance dejuger). Thus appears in 
political philosophy for the first time the now com- 
monplace classification of the powers of government. 
It is to be observed, however, that in the shape into 
which Montesquieu has thus far brought the matter, 
no one of the three powers is concerned with the 
execution of legislation that lies outside the field of 
both the law of nations and civil law. His “ex^- 
tive ” is concerned with peace and war, embassies, 
the public safety and invasions, and his judicial 


I Bfc. XT, chap. ri. 

* StiprOf pp. 864-366. 


8 


qtii dSpendent du droit to ^ns, 
qui d^ndent da droit civil.” 


ejc&utrice de> chose* 
paissance exdcntriee dc eellei 
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pow^er is limited to the pmudunent of crimes and the 
determination of disputes between private citizens.^ 
The whole range of tihe executive duty which is now 
denoted by the term **dvil administration” — the 
oariying into effect of legislation that deals with 
internal affairs — is left out of the dassification by 
Montesquieu.^ Without noting the omission^ how- 
ever, he begins within a few paragraphs to speak of 
the executive power as concerned with the enforce- 
ment of all legislation on whatever subject, and it is 
in this sense, rather than in the very restricted sense 
in which executive is at first defined, tiiat tiie term is 
used throughout the remainder of his work.” 

Having thus adopted and expanded Locke’s analy- 
sis of governmental powars, Montesquieu proceeds to 
apply the principle of check and balance. Each of 
the three powers must be exercised by a diffanwit. 
organ, and only so far as this is provided for can a 
constitution be regarded as insuring political liberty 
to the citizen. Most European monarchies have, 
Sfontesquieu thinks, achieved the separation of the 
judicial power from the other two, since the mnnawTia 
have ceased to decide suits in person. But the sepa- 


* " Par la premi&re le prince on le magietrat iait dm lois.ponr im 
temps oa pour tonjoura, at conige ou abioge oelles qtii sent Mtes. 
Par la seconde il fait la paix ou la guerre, envoie on lefcnt des 

ndes, StaUit la soreM, pierient les inrasions. Par la troisitene il 
piinit lea eiim^ ou juge lea diffiteneea des particaliera.” 

* None of his categotiea covers auch important govemmental 
ti^ for examine, as thoae of assessing and collecting taxes, am- 
stmeraug a road, or coining mon^. 

^*Pw the d^ete of Montesquieu's dasrification of governmental 
poem m even its most cou^lete and generally adopted form, see the 
•ente entieum in Gooduov, Potttiet and Adminutratim, pp. 11 ct «eg. 
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ration of legislative from executive is to be found 
only in England. This and a large number of 
other features of the English constitution that make 
for political liberty are set forth and justified by 
Montesquieu irith great insight and philosophical 
acumen. The monarchic executive/ the bicameral 
legislature, 'with one house made up of representa* 
tives dected by the people at large, and the inde- 
pendent courts, with their juries of private cithsens, 
he regards as institutions based on the soundest 
principles of political science. 

The interrelationships of these three organs which 
the long struggles of English constitutional develop- 
ment had worked out — the royal veto, the power of 
impeachment, the responsibility of ministers, the an- 
nual budget, the mutiny bill and the habeas corpus— 
are all explained as illustrations of the general prin- 
ciple of check and balance between the three great 
departments of the government. Most fundamental 
in the operation of the system are the reciprocal 
restraints of executive and legislature, complicated 
by the fact that the two houses of the legislature 
must be brought into unison. Montesquieu pe^ 
ceives that the normal condition as between these 
three organs— the king and the two houses— 
would be deadlock and inaction ; but “the necessary 


* That the ^rfstem •which ha* dereloped in 

denx puissances aeront nniea— XI, Ti. 
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moTement of things” ironld, he thinks, force them 
to join in the motion.^ 

The constitutional system through which liberty is 
secured in England was derived, Montesquieu be- 
lieves, from the ancient Germans as described by 
Tacitus ‘ The seqiaration of powers and the recipro* 
cal checks do not appear in anything like the same 
degree in other European governments. It can be 
traced to some extent, however, in the republics of 
antiquity, Montesquieu believes, and he considers that 
Aristotle’s ^'polity” and the Roman constitution in 
the best days of the Republic embodied some essential 
features of the system. 

Important as this guarantee of liberty is, how- 
ever, it is not itself condusive. Though the con- 
stitution may embody all the features described 
above, the citizen may fall short, from another 
point of view, of that sense of security which 
is the essence of liberty. This would be the 
unless the laws in reference to accusations of nrimB 
should be framed on sound principles. Montesquieu 
thus introduces in Book XTT his notable contribu- 


1 Comme par le monTameiil: n^cusaire dea dhoaea eUea sout eon- 
taiatea d’allor, eUea aerontfore^a d’allar da concert— tL 
* “ ffl 1 on vant lire I'adnurable oavrage de Xaeite aor lea moaurs 
dea Gtermaina, on Terra qne c’eat d'enx que lea Angloia ont tdrS I'idde 
de lew eonTemement polltjqne. Ce beau ayatbme a iti trouTd 
tea boia." By thia paaaage Monteaqnien malcea blmaelf the foiemnner 
of a acbodl of biatoziana Trhich had a diatingniabed career in the 
nmeteentii century. Voltaire aaya, in commenting on this paaaage : 
“ J’aimeraia autant dire que lea aarmona de Tilloteon et de 
rent autrebia eompoada par lea aoroibies tndeaquea, qni jngeaient 


lueta qn'ellea immolaieut” 
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tibn to the reform of crimmal law and proceduie. It 
is not necessary for us to foUow him in the details of 
his discussion. Suffice it to say that his spirit is that 
which ultimately effected in Europe a transformation 
of the whole system of crimes and penalties, through 
the substitution of reason for tradition in dealing with 
the matter. Montesquieu maintains, for example, 
that the death penalty should never he inflicted on 
the testimony of a single witness ; that all penalties 
should be of a character corresponding to the charac- 
ter of the offences — that is, spiritual punishment 
for sacrilege, fines for offences against property, etc.; 
and that accusations of treason {IhsMru^sstS) should 
he guarded with special care against abuse to the 
detriment of the subject. 

Civil liberty, as distinct from political liberty, is 
nowhere defined in terms by Montesquieu, but the 
distinction is recognized, and the negation of ciiffi 
liberty, le. slavery, is systematically discussed in 
Book XV. Here the philosopher shows himself radi- 
cal «Tid imcompromising in his contention that the 
institution is in its very nature evil. It is bad for 
the slave, because it prevents him from self-develop- 
ment; it is bad for the master, because it tends to 
make him harsh, sensual and cruel. No one of the 
theories on which slavery has been explained ss 
rational is acceptable to Montesquieu. That a man 
vanquished in war may by contract, entered into to 
save his life, become justly the slave of the victoj can- 
not stand as good reasoning, because the victor ha^ 
right to take the life of the vanquished; that a tree 
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man may sdl himself is impossible, for a sale inYolves 
exchange of Yalnes, while the man who sells himself 
gets nothing and the other party eYeiything ; and if 
slaveiy can come into existence in neither of these 
ways, the idea that any one can be bom a slaYe falls 
to the ground. The origin of the institution can 
be explained by historical considerations, but this is 
not to justify it in reason. In despotic goYemments 
civil subjection came into existence as a concomi- 
tant of political subjection, and here it may be said 
to haYe had some degree of usefulness; in warm 
climates, where labour is particularly irksome, it ban 
come into existence as a means of compelling men to 
work, and in this fact is all the basis Aristotle has 
for his theory of slaYea by nature. But in whateYer 
degree these causes haYe operated in other times and 
in other places, they have not modified the great 
principle of natural reason that men are bom free 
and equal ; and for modem times and for iEhiropean 
countries there is no ground whatever on which the 
resuadtation of the system can be based. All the 
work that society requires can be performed by free 
labour, provided that reason, not greed, fix the limits 
of what is necessary. The modem suggestions that 
slavery would be advantageous for European society 
emanate, Montesquieu declares, from the luxury and 

senauahty of the time, not from love of the public 
welfare. 

The moral fervour of these chapters of Montesquieu 
on slavery is in marked contrast to the scientific 
that pervades most of his work. He feels bimcJ^ 

▼OL. II. — 2x 
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that hifl heart rather than hia intellect has guided his 

^®<>T^tha31his(5jlendidglowofimthatthe 

^usee of civil slaveiy,* the effect of this particular 
book is hardly more impressive than that of the one 
^voted to political Hberty, where the scientific spirit 
IS so carefully maintained. Taken together, the two 
put Montesquieu in the front rank of those who in 
the eighteenth centuiy held high the standard of 
idealism in all that pertains to liberty. 

6. Huory cf Glvmaie o/fid Phy^nxA JSnwoTitnent 

Montesquieu’s views on slaveiy have very tnnnb in 
common wiHi those of his great predecessor in politi* 
cal philosophy, Bodin. Not less clearly in line with 
Bodin’s work is the careful treatment given by Mon- 
tesquieu to the influence of phyncal environment upon 
social and political institutionB. That the doctrine 
of the later writer is distinctly superior in scientific 
value is but an evidmice of the great advance in 
knowledge of the material world that had been 
made between the sixteenth and the eighteenth 
centuries. 

Montesquieu avoids the emphasis laid by Bodin on 
mere differences of latitude and longitude, and puts 

I JTe ne tais si e’est I’eqnit on le eorar qai me dicte eet ariaote ei. 
-XV.viU. 

* Sm particnlarly chap, t, "S’EiclaTage dee nigtea," in Trhi^ he 
mma up frith bittw iroiw the arsnments for the inbodoetion of 
African davei^ into America; for example ; “Lee peoples d’Enrope 
ajant exterminf cenx de I'Amdriqae, ils ont dn mettre en esehrage 
eenx de I'Aftiqiu, poor e’en serrir k d<fricher tant de tenes. . . • 
Cenx dont il e’apt sont noire depnis lee pieds jnsqnl la tSte ; et ib 
ont le nez ri doasS qn^ est pmsqae impossible de lea {deindre.” 
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iDost stress on differences of temperature and mois- 
ture in the air, and on differences of fertility in the 
soil. The basis of the influence of climate on charac- 
ter is, he holds, the effect of heat and cold, dryness 
and moisture, on the organs of the human body. 
Although his phymological explanation ' of this effect 
may have its weaknesses in the light of twentieth- 
century science, and though the data of history and 
observation which he adduces in support of his 
theory would hardly stand the test of serious criti- 
cism, his conclusion, nevertheless, would easily find 
favour still, that dimatic conditions have a direct con- 
nection with the diversity of populations in respect 
to both intellect and passions. Institutions must 
necessarily vary, he believes, according to the charac- 
teristics of the people. Of most fundamental impor- 
tance is the difference between the energy and activity 
which are produced by the colder climates and the 
indolence produced by the warmer. This exjdains, 
for example, the prevslence of monasticism in warmer 
climates and the prevalence of drunkenness in the 
colder. It explams also — and in tracing thin oon- 
nection Montesquieu displays some of his cleverest 
analysis —the greater degree of political liberty in 
the colder climates, or at least in those climates 
which either by temperature or by humidity produce 
a restless and irriiable spirit among the people.* 


* Bk. XIV, ohap. iL 

*^gtand is Us iUnstration of this point See Bk. XIV, ohap. 
He agrees with Bodin, howerer, that this restlessness is well 
to ^ end ill adapted to diplomaqr, and that therefore Ene> 
tend le apt to loee in her tnataee what she wine in 
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It is the relation between the climate and liberty 
that constitutes the most important feature of this 
whole subject for political philosophy proper. Sum* 
luarily stated, his theory is that every q>edes of 
liberty is fe-voured by the colder climates, and slavery 
by the warmer. As to poKticaJ liberty, he illustrates 
his view chiefly by a comparison of Asia with Enrope, 
showing the general prevalence of despotic govern- 
ment in the former and of more or less free govern- 
ment in the latter. The obvious objection, that with 
the exception of its extreme southern projections 
Asia possesses the same climatic conditions as Europe, 
is met by a very interesting qualification of the prin- 
cipal theory.* In Asia, it is pointed out. there are 
extremes of hot and cold dimate with no broad belt 
of temperate climate between them. The peoples to 
the southward of the great mountain system and 
those to the northward of it are of totally different 
temperaments, and hence the hardy and vigorous 
northerners readily conquer and reduce to servitude 
the soft and effeminate southerners. Li Europe, on 
the other hand, the climate changes by imperceptible 
degrees from the heat of the south to the cold of the 
north; adjacent peoples, therefore, do not manifest 
widely different characteristics, and there is no oppor- 
tunity for the complete subjugation of any one by its 
neighbour. Another influence that promotes the dis- 
tinction between the two continents in respect to 
political liberty is the fact that in Asia the natural 
geographical divisions, as determined by river sys’ 

1 Bk. JLVii, chap. iU. 
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terns, mountam ranges, etc., are of vast extent, and, 
therefore, according to the principle already noted, 
promote despotism, rrhile in Europe the natural divi- ' 
sions are small and therefore &.Tour the compact com* 
munities to whom liberty is normal.* 

As to mvil liberty, the influence of climate has 
been noted already in our description of Montes- 
quieu’s ilieoiy of slavery.* The relaxing effects of 
high temperature conduce particularly to the sub- 
jection of men to absolute controL The M-tne prin- 
ciple, with, however, important modificarions anil 
additions, is discernible in what Montesquieu twlla 
“domestic” as distinct from “civil” slavery. By 
domestic slavery he means the complete subjection of 
women that prevails in Oriental countries and that 
finds expression in the mstitution of polygamy.® 
Polygamy, like civil slavery, may be e:^lained 
though it cannot be justified. It is useful neither 
to the race nor to either sex. Its existence is due 
partly to the fact that in warm climates women 
mature earlier, and earlier lose thmr charms, leaving 
men dissatisfied with them; partly to what Montes- 
quieu thmks IS a fact, that m such climates there 
is naturally an excess of women; and partly to the 
fact that in warm climates the procurement of sufd- 
dent food for the support of large femilies is an 
^er matter than in cold climates. The 
is essentially akin to political despotism. It belongs 
to peoples among whom tranquillity is synonymous 
*.Attf.,dhap.TL 


•BtXYL 


•Supra, p.417. 
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TOth absolute subordinatioii of many to one, and 
that alone brings peace.^ 

In the same way that climate is shown to have a 
dehmte relation to government, Montesquieu shows 
the influence of the nature of the soil This is trace- 
able to topography. Fertility belongs to the plains; 
sterility to the mountains. On the plains, where 
nature afEords no facility for resistance and defence, 
conquest means subjugation and tyranny; in the 
mountains abundant &cilities for long resistance 
insure liberty.* The character of the people, more- 
over, is hardier and more courageous where the 
difficulty of getting food is greater. Several dos^ 
related causes operate thus to produce conditions 
which bring political organization into definite con- 
nection with environment. 

This doctrine of Montesquieu as to the influence 
of .soil on government is but an expansion of Bodin’s 
comments on the relation between topography and 
politics. The expansion exhibits, however, some of 
the best features of the later writer’s philosophy. 

7. Social Emunma and B^igious Pidky 
Fully one-half in bulk of the Sjpmi, of ihe Lavas is 
concerned with the relation of the laws to conditions 

* Mbntesqnien takes occasion to deelaie that the harem conld 
never exist \rhere the women had the lightness and indiscretion, the 
likes and dislikBs, the big and the little passions of the Enri^n 
women. "Quel est le phre de famille qni ponnoit Stre nn moment 
tnnqnille? Eeitont des gens snspects, partont des ennemies; l'£tat 
seroit dbranld; on verroit conler des flote de 8Bng.”~-XVI, ix. The 
aatiiieal allusions of the passage ere in the vein of theleKrer Armnn. 

s For analogons reasons islanders ar^ he thinkB^ usually more dis- 
posed to free government than «e continental peojiles.— XVIH, v. 
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and institutions which are distinctively social, eco- 
nomic ftTitl religious, rather than political, in charac- 
ter. In the discussion of these subjects Montesquieu 
assumes almost exclusively the attitude of the jurist 
dealing with historical and comparative jurisprudence. 
Here particularly appears the ancient concept of the 
lawgiver, prescribing from the heights of his superior 
— almost supernatural — wisdom the rules for the 
government ^ lesser men. Yet Montesquieu keeps 
wdl in touch with the teachings of history and obser- 
vation, and his judgments as to the method and con- 
tent of le^slation have nothing utopian about them, 
however great may appear at times the influence of a 
rational idealism. 

Perhaps the best illustration of his broad philosophy 
is contsdned in Book XIX, where he considers the 
relation of the laws to the general spirit, the morals 
and the manners (Tneeurs et manikres) of a nation. 
The core of his doctrine here is that there is discerni- 
ble in any given people taken as a whole a spirit that 
is peculiarly its own, and that legislation that does 
not conform to this general spirit cannot be of value. 
A practical condusion of importance is that since 
morals and manners form a very large element in 
this general spirit, the le^slator must Tnakp. his 
work follow the prevailing standards and customs. 
Hence it can be no function of political law to deal 
with vices that are distinctively moral. The mnrglH 
and manners of a people are to be reformed by other 
means than penal legislation.^ 


> Bk. XEC, oiliapB. zi, ziv, XfL 



424 


POLITICAL THEOBIES 


The economic features of sociei^ and of law are 
treated with much fulness by Montesquieu. The 
great questions turning upon the size and increase 
of the population, the causes and remedies of pauper- 
ism, and theories of charitable relief are discussed 
at length in a spirit that suggests very strongly the 
development of economic sraence that was now soon 
to receive exact form through Adam Smith. Par- 


ticularly noteworthy in this respect are Montesquieu’s 
chapters on commerce, money and exchange.^ His 
views in respect to commerce, both in its historical 
development and in its essential principles, are of 
special significance. He is influenced here more or 
less by the doctrines of the anment philosophy which 
he knew loved so well, but he exhibits also a 
full conscdousness of the forces which worked to 
transform the face of the earth m the seventeenth 


and eighteenth centuries. His forms of govei^ent 
he brings into relation with commerce by the ^inciple 
that the basis of foreign trade is difEerent in mon- 
archies from what it is in republics. In monarchy 
the foundation of the trade is the luxury of the 
upper classes^ demanding commodities from abroad 
to satisfy their cultivated tastes, while in repubhcs 
the motive of the commerdal development is merely 
the attainment of wealth by those who take part Jn 
it Belated to this distinction is his conclusion that 
tariis and great «,<porationa, the inatrmn^tt« 
of hidilT deTeloped commerce, ate not wen emM 
to nSchj, ineamuch ea thiy promote eMerem 


iBks.XX,XXlBndXXir. 
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fortunes among the citizens, while the nature of 
monarchy requites the prince to stand far above 
all his subjects in respect to wealth.^ He sees 
reason, moreover, why great monopolistic commerciaJ 
corporations should not be tolerated in republics 
when individual effort and competition could accom- 
plish the same ends. The relation of commerce to 
his hivourite theory of monarchy is further illustrated 
by his dogma that the nobility diould be excluded 
from commercial pursuits. Such pursuits are incom- 
patible with the principle on which class privilege 
rests; and moreover the wealth and power which 
arise from successful commerce have their prc^r 
function in enabling their owners to qualify for 
entrance into the ranks of the nobility. Once in 
the privileged order, a man should leave the profits 
and opportunities of commercial life to others. Thus 
is created, Montesquieu thmks, that noblesse de la robe 
which is so indispensable an element in the properly 
organized monarchic state.* 

The relation of the laws to religious and ecclesias- 
tical conditions is discussed in a spirit of reverence 
for Ohnstianity as unquestionable divine truth. At 
the same time there are many evidences of a 
detachment that produces doctrines of a rationalistic 


. ®^P" *• The» is hen probably a lefleotaon of tin 

doetiiTO of Harihigton that tha balanoe of property and the balance 
M poMnl authority must be in the same hands. Itfn utMrjofen says ; 
to n^dnce banken and aommettdal eoiporatioiu into monaiehy, 
tfest repposer l-argent d'un cAto et de I'autre la puissance; e'est« 
iiii^nn cSto la faoulto de tent avoir sans anenn ponvoir, et de 

de rien dn tent.” 

lafXii. 
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and even Machiavellian character.^ Bisiegarding all 
questions of relative truth or falsity in the creeds, 
Montesquieu finds that Christdanity is best suited to 
nations having limited governments, Mohammedanism 
to those subject to despotism; and that, “humanly 
q)eaking,” the limits of Christianity and Mohamme- 
danism have been determined largely by climate.* As 
to the two branches of Christianity, Catholicism is 
best suited to monarchy, Protestantism to republican 
government.* There is inevitably a close relation 
between the laws of the prevailing rdigion and the 


pnlitinfl-T and civil laws of a nation. Where the 
restraints of religion are slight, the penalties of civil 
law must be more severe j where the pohtical law is 
inadequate, the rules of religion must supplement it.* 
On the question of toleration, Montesquieu presmts 
no abstract theory but lays down certain jnactical 
Tn«fgiTni^ - Assummg that toleration of a rehgHm is 
not at all an approval of it, he declares that where 
a state permits the existence of several religions, it 
must in the interest of public order oblige th^ to 
tolerate one another. The most general principle of 
good policy would be: no new religion shall be ad- 
mitted into a nation if it can be kept out; onre 
there, however, it must be tolerated.* Above all, the 

iMontesqnlea ww violently attacked by thrologi^ 

.ma aceoeed of Spinoriem and otiier eeriona heteriea. Por 
le^y to these critic^ see hie Diftm * VEipnt da Lw. published 

in 1T49 
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employment of penal legislation to effect changes in 
leligiaa must be avoided. Even more than morals 
anil manners, religion lies ontside the range of hnman 
compulsion.^ 

Ihis last mafiTn of poHcy illustrates the principle 
Trhich is most characteristb of Montesquieu’s spirit 
as legislator. The rdations of social life fall into 
distinct categories -which philosophy can make recog- 
nizable. Eot each category a distinct body of mles 
of legislation is necessary ; hence the various spemes 
of law (droit ), — the natural, divine, ecclesiastical, 
political, etc. The nlimaic of rational achievement 
by man is the assignment of -every sulqect of legisla- 
tion to its proper dass.^ In the development and 
illustration of this dogma, Montesquieu presents one 
of his most suggestive and diaracteristic books. He 
pomts out the evils that insult when civil laws en- 
croach upon and transgress the laws of nature; when 
the dvfl and the ecclesiastical or canon law are not 
properly delimited; and when the rules peculiar to 
civil law are applied to conditions that belong under 
the political law or the law of nations, and con- 
versdy.” Einally he introduces the useful distinction 

tie exdnaon of Christian missionaries heathen princes. Montes- 
qaien’e re^ tras that the true teUgion ms ijao Jbelo excepted from 
the aptiication of his principle. 

^ Ibid ., chap, xli; eompaie Bk. 'XIX, dupu xir. 

* Bk JtiVl, chap. L 

* For example, Montesqnien holds that political lair seenies the 
liberty of dtizeos, mril law thmr proper^; it is wrong therefore to 
tsibe private prqperiy by political law; that is, to violate the right of 
property in the name of liberfy. On the other hand, snoh a ques- 
tion as that of the succession to the pnbUc domain or other ap- 
puitenances of sovereignly most not be determined by the ndes of 



428 


FOLmCAI. THEORIES 


between police regulations and laws proper, and finters 
his protest against legislation and administration that 
confound the two.^ 

8. Brnmjary wnA Condusim 

A broad view and summary estimate of Montes* 
quieu as a political philosopher must centre attention 
on the scope and method of his thought and his 
theory of liberty. Under these three categories may 
be gathered all that is most distinctive in his work. 

In content Montesquieu’s philosophy is practically 
unique a^TnoTig the great systems that marked the 
history of political speculation up to his time. 
Plato, Aristotle, Aquinas, Bodin, Suarez and Pufen- 
dorf, all suggest themselves when one inquires for a 
body of thought comparable to Spirit of the Laws. 
But no one of these stands on all fours with it. To 
mention only the salient points of distinction, Plato 
and Pufendorf assign to ethical doctrines an unpor- 
tance in politics that is entirely neglected by Montes- 
quieu; Aquinas and Suarez difEer from him likewise 
in req)ect to the importance of theological doctrine; 
while Aristotle and Bodm, dose to him in many 
respects, are widely different in the attention which 
they devote to the general theory of the state in ite 
nature and origin, and to the fundamental principles 
of public law— topics that are treated in only the 
most casual and perfunctory way by Montesquieu. 

civR law, since the matter is wholly in the field of politicil 

-XXVI, XT, xvi. 

1 Jttd.) chap. mv. 
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Hia fidd to employ the terms of modem political 
sdencBj Politik rather than Siaatslt^re or Siaatsrecht ; 
that is to say, he seeks to set forth, not the principles 
on which the existence and organization of political 
sociely must be explained, but the prindples which 
underlie and determine the activities of such a society, 
assuming its existence and organization. This field 
of speculation is in a general way the same as that 
of Machiavelli, but ihe variety of subjects included 
in Montesquieu’s survey, as well as ilie depth and 
thoroughness with which he investigates them, puts 
his work wholly b^ond comparison with that of the 
Italian in respect to scope. From tbia point of view 
2%e spirit of the Laws may be classed as properly 
under social science as under political science. 

In respect to method, Montesquieu must be dwaapyi 
with Aristotle, MachiaveDi and Bodin, as representa* 
tive of the historical and inductive school. T^iTtb all 
these predecessors, moreover, he was determined more 
or less by an ideal, while seeking in objective phenom- 
ena the basis of his condumons. The conception of 
“nature,” as the criterion by which in last inat^T ic ft 
the institutions known through history and observa- 
tion are to be tested, recura frequently throughout his 
■work. Thus slavery and polygamy, though explain- 
able ly causes beyond the control of man, are, never- 
theless, he explains, not for this reason to be regarded 
as “natural,” or rationally justifiable. No institu- 
tion, however precisely it may be traced to the influ- 
ent of physical environment, is warranted by the 
phdosopher to be socially and politically sound 
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unless it conforms to the requirements of “nature.” 
^ assuming this ground, Montesquieu jdelds to the 
intellectual influences of his time; but he is far less 
successful than his contemporaries of the a priori 
school in formulating and consistently tna-int^iTiing a 
dear conception of the standard which he agrees with 
them in setting up. 

In another respect, however, he makes a distinct 
advance over his predecessors in the use of the 
method of history and obsmwation. Maohiavelli and 
Bodin, ahd in a less degree Aristotle, had ftnnfinflil 
their observations and inductions to which 

represented a considerable achievement in dvilization 
and enhghtenment. Montesquieu, following a ten- 
dency which had become pronounced since the dis- 
covery of new lands and peoples in the Indies and 
America, attached rather disproportionate si gnificanc e 
to the laws and institutions, the morals and manners, 

' of the remote and uncivilized nations, concerning 
which more or less authentic information had become 
available. Hence his frequent resort to the Ja2)anese 
and Chinese for facts on which to base his social and 
political dogmas; and hence the numerous instances 
in which he selects, as a sufficient support for a 
shrewd and ingenious formulation of principle some 
particularly &ntastic fable about the customs and 
ideas of Tartars, Africans or South Sea Islanders. 
He is as uncritical in the use of such matter as 
Machiavelli was in the use of Boman histoiy ; but in 
the one case, as in the other, the method was at botr 
tom sound and the insight and genius of the phUoso- 
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pher achieved results that were valuable despite 
defective maimer in which, the method was employed. 
The widening of 'the field jb. which history and obser- 
vation were to operate was a fact of the first impoiv 
tance in political and social sdencei, and Montesquieu 
is entitled to all credit for his recognition of this im- 
portancC} whatever the errors into which he was led 
by his enthusiasm for the novelties brou^t within 
his reach. 

In his theory touching liberty, Montesquieu, though 
moved by the same spirit that had been working 
for a centiny in the rationaliting philosophy of 
Europe, placed himsdf on ‘difierent ground from 
that assumed by any of his predecessors. Their doo- 
trme, espedally as summed up by Locke, had de- 
fined and defended liberty, both political and civil, 
by means of the dogma of natural rights. These 
rights marked out a sphere for the individual within 
which government could not in nature or reason 
intrude. liberty existed when and so far as the 
freedom of action by the state was restricted. In 
Montesquieu, however, we hear little or nothing of 
natural rights. The scope of governmental, that is 
l^slative, activity is not regarded as limited by 
nay group of pri^eges inhering in the individual. 
Liberty is distinguished into two spedes, political 
and dvil, and dvil liberty, though ascribed in a way 
to "nature,” appears to depend in last analysis upon 
^al expediency. Political liberty, however, is de- 
fined as dependent not upon the exdusion of govern- 
ment or state from any field of action, but chiefiy 
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upon the method through which action in anj field 
is carried on. There is in Montesquieu small sug- 
gestion of that individualism which had appeared in 
some measure in Locke, and whidi was destined soon 
to have a great vogue in political speculation. Not 
the rights of man, but the separation of powers in 
government, was the essential feature in the concept 
of liberty that characterized 2?ie Spirit of I3te Lam. 

This doctrine of liberty was closely associated with 
the theory of monarchy which was so conspicuous 
throughout Montesquieu’s philosophy. He was con- 
cerned to present a system through which the French 
Vingdnm could be at the same time justified and re- 
formed. The reform, he conceived, might come 
through such separation of the legislative hum the 
executive department of government as had been 
efEected in England ; the justification he set forth in 
the theory of class privilege as an essential feature 
in the nature of true monarchy, and “honour” as 
its charaoteriatio principle. France was to him too 
large a nation ever to have republican government. 
It could, however, have liberty under such a lystm 
of organization as he supposed he had found in 
England. Tet he was far from suggesting that the 
search for liberty through reform should bring radical 
transformation. There is no more powerful or more 
charming passage in The Spirit of the Lam than 
that in which he insists that every nation has - an 
es^t g6nM which is peculiar to itself and which 
fltould not he interfered with by law, and ^epicta m 
■ a few sentences the general spirit of his own countay- 
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men ' This sprit he woold at all hazards preserve. 
The reciprocal reaction of legislation on the one 
ha-Tifl and morals and manners on the other is always 
in the mind of the philosopher; but while he does 
. not question the right, he distinctly r^ects the ex- 
pediency, of deliberate intrumon by the legislator in 
the latter fidd. 

Montesquieu in the middle of the eighteenth cen- 
tury, like Machiavelli at the beginning of tiie six- 
teenth, stands more or less isolated from the general 
current of political theory as we can now mark its 
course. The scope and method of The Spirit of the 
Laws find little imitation in the philosophy of the 
eighteenth century. While Montesquieu undertook 
to blend politics with jurisprudence, economics A nd 
general social science, the tendency of his contempo- 
raries and his successors was sharply to dxEEerentiate 
these various sdiences ; and while he stood for his- ' 
tory, observation and broad generalization as the 
method of approach to political, economic and social 
truth, they, with few exceptions, set up the absolute 
standard of ** nature ’’and deduced from their concep- 
tion of this entity the doctrines which they hdd to 
be of universal validity. Though the spirit of Mon- 
tesquieu came to its own after several generations, 
and contributed much to shape the political theory of 
the nineteenth century, the philosophy that domi- 
nated the stirring politics with which the eighteenth 
century closed was that whose scope and method^ 

^ Bk. Xia, ahaps. hMd. 
vat. s.— .Sv 
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were ezempMed in a urork that was published hnir- 
teen, years after the Esprit des Lois. That work 
was 1h.e Gombrai Social of ^nsseau. 
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lidted by army, 286. 

Commonwealth (as a form of gov- 
ernment), Harrington’s theory 
of, 261. 

CojuciencB, beedom of, see Tden- 
tfon. 

Constitution, written, see Agree- 
ment of the People. 

Contract theory of government: 
involving God, king and people, 
49 et seg,; involving Mng and 
pecple only, 61-64 ; Althnsins on, 
62; general Mea of monatoho- 
maohBon,76,79i Suarez on, 146; 
Grotiiu on, 180; Hookeron, 211 ; 
in Hew England, 281 ; Pflmer’s at- 
tack on, 266 ; Hobbes’s devdop- 
ment of, 276 et seg.; Splnoa’s 
attitnde toward, 812; PcfendotTs 
TBTsion of, SZeSZS ; Locke’s doc- 
trine, 849 et eeg.; BoUngbroke’s 
ideas on, 880-881 ; Hume’s lefn- 
tsFtioii of| 881'”384« 

Covenant, ScotlMi Hational, 224. 
See also Contract. 

Cromwell: rides with army, 2^ 
opposes Levdlera, 287j as Lord 
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Piroteetor, 241; miqEKnted \ss 

vmrntiM. 

Cnsanns, fdlltnred fay tmmaicho- 
macihi, 76-77. 

Bemoenusy: Bodfaian, 107 ; gnaided 
against fay l«agne and Coranant, 
227 ; elements of, in BTotmiam, 
280; Spittioa on, 317; Sydney's 
didika of, 848 ; piinoipla of (fafon- 
tesqnien), 400. 

Baapottam, Mbntesqniea's eoneap- 
tlon, 809, 401. 

Bivine light of kings: Baiclay on, 
131; James 1 on, 216 et seg. ; 
in England at Bestoratfon, 264, 
840; Bilmer'a vemlon of, 268 
et seg.,'‘Boasaet'a e:qK»ltion of, I 
826 et eeq. ,* maintained fay Horn, I 
882. 

Baplessb-Uonuiy, see VinditieB. 

Bntdb Bepnfalio, see Ketfaerlanda. 

Bllzafaeth of England, 80 ; autoecaqy 
ofj 40 ; cmxnnmunieation of, 181. 

England: establishment of Prates, 
tantlsm in, 0; an afasdnta mon- 
arahy (Bo^), 106 ; legally and 
politicaily analogona vritb Borne, 
192 ; consdtntional grawfh of, 193 
etwg.,' growth of the common lav 
in, 197 et leg.; Poitesene on law 

of, 208 j Tndorafaaolntlamin, 208 ; 
^totestantism adopted In, 208; 
politics under James 1, 212 et seg. / 
nnderCharlesl, 810elseg./ nndar 
the Commonwedfh, 284 et eeq.; 
nnder Charles H, 886 <t eeg.; 
tinder James H, 887 et seg. ; after 
the Bevolntion, 871 ; influence of, 
on Hontesqnlen, Uontea- 
^len on constltntional liberty in, 

Ephom, Uelaniihthon on, 21 ; Cad- 
^ on; 80 ; Althnalna on, 64. 

Episnqpaey: James Pa deftniM oi^ 

217 ; overthrown fat Scotland, 224 ; 


ovetthrawn in England, 226-226 ; 
atUtnde after the Bestoration, 886. 

Equality: not essential among ciU- 
zena (Bodin), 04; EngUah Bevel- 
lets* doctrine of, 286; Pilmer’a 
rejection of, 268 ; Hobbes's theory 

. of, 269. 

Estates : possess right to resist ty. 
iant(V7nd{e{(8),&l,04; hlthnains 
on, 64 ; Mariana on, 72 ; relaUan 
to people (monaiebamacbs), 79. 

Erpresdon, freedom of: Bodin's 
views as to, 112 ; a natnral right 
aeeording to English Levellers, 

I 280 ; MBton's theory of, 246 ; de- 
nied by Hobbes, 288; Spinoza's 
plea for, 814. 

Pdndon, his liberalizing spirit, 882, 
878,892. 

Elfaner: his works and method, 266 ; 
on sovereignly, 266 ; against soelal 
contract idea, 266 ; against popu- 
lar sovereignty, 267; on patrl- 
BTohal authority, 268-260; his 
raUonalism, 261 ; compared with' 
Bossuet, 820; inflnanco in time 
of Charles U, 887; refuted fay 
Sydrmy, 848 ; and fay Locke, 
846. 

Ponns of government: AlthuMus 
on, 67 ; Bodin on, 108 et seg. ; Bd- 
Isnnin on, 128; Portesone on, 
202 ; Harrington’s theory of, 260 ; 
Hofafaes’s doctrine as to, 200; Spi- 
nozs on, 816; Locke on, 866; 
Montesquieu on, 809. 

Poitescue : falswortoandtheirspixit, 
201 ; on forms of government, 202 ; 
on Ore law of En^and, 208 ; on 
the lights of Englishmen, 204. 

Prance: spread of Befoimed fidth 
in, 0 ; dvfl and zdlgiona wars in, 
41-48 ; oontraversial literature in, 
46 ; an afasobiteinoBaiiihy(Bodln) , 
106 : refuses to accept deeieea of 
Coundl of, nent,,126 ; Portesone 
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on conditions in, 201 ; after Thirty 
Years' War, 800; Hbntesqnien’e 
desire for reform in, 482. 
Etederick n of Fnutia: accession 
and inflnence, 378, 376 ; his pnnw- 
cal theories, ^6. 

Genera, Calvin’s system in, 81-88. 
Gentiiis, on the law of war, 178. 
Germany, establishment of Protes- 
tantism in, 6; reanits of Thirty 
Tears' War in, 800. 

Gerson : doctrines paralleled by mo- 
natchoniaciis, Tl. 

Glanvil, 197. 

Golden age, Bodin on, 81. 
Government: Mariana on origin ol^ 
00 ; distingnished from state (Bo- 
din), 101; Milton on origin of, 
242 ; national and provincial dls - 1 
tingnished (Harrington), 249 ; dls- j 
tingnished from state (Locke), 
364-366; when most "natnral" 
(MOntesqnien), 398. 

Grotins: relation to ptecmsors, 163; 
Motors making him inflaential, 
167 et seg . ; potpose of his work, 
101 ; on the law of natore, 104 a 
atq . on the law of nations, 171 
etseq.; on slavery, 178; onoii^ 
ot society and state, 179; on sov- 
ereignty, 181 et seg.; on liberty, 
186 ; relation to absolnte mon- 
archy, 187, 189; to contract 
theory, 190; criticised ItyElInier, 
260; antitheas to Hobbes, 301; 
relation of Pofendorf to, 318; 
Locke’s relation to, 308; Vico on 
phllosopfay of, 889. 

Gunpowder Plot, 182. 

Harrington: method of, 248; his 
fondamentel political principles, 
249; on the relation between gov- 
ernment and property, 260; on 
the organs of eommonweeltb gov- 
ernment, 261 ; bis doctrine of 


Agrarian and Botation, 262 ; comi 
pared with Milton, 268 ; 
in America, 264 note. 

Hemming, 164 note. 

Henry of Navarre, 42 ; emnmniniit- 
eation of, 181; assassination of, 
182. 

Henry Vlu of Enidend, 8, 200; 207. 
Here^: Lnther on egtiiimtinii 
12, 18 ; Mdanohthon on suppres- 
sion of, 10; Zwingli’s doctrine 
on, 26; Calvin bums Servetns 
for, 38 ; suppression of, taught by 
Ecotestant Beformers in general, 
86. 

Hobbes: Harrington’s view 0 ^ 249; 
miticised by PQmer, 260 ; his life 
and general philosi^hy, 263 et 
eeg./ on the state of nature, 268 
et seg.; on natoxal rights and 
law, 272 et teq. f on origin of the 
state, 276 et teq.; bis formula of 
sodsl conttact, 278 ; on daveiy, 
281 ; on sovereignty, 281 et teq.; 
on liberty, 286 et teq. ; on the dis- 
solution of society, 288 ; on forms 
of state, 290 ; on law, 293 ; and 
interpretation, 294; on state and 
church, 290 et teq. ; bis antithesis 
to Gh^ns, 801; his Indivldn- 
alisUo basis of the state, 802 ; hfs 
later influence in political pbiloso- 
^y, 303; Spinoa’s resemblance 
to, 810 et teq. ; relation of Pnfen- 
dorf to, 818 et teq.; denounced 
by University of Oxford, 837; 
compared with Locke on state of 
nature, 847-848. 

Hooker, on naturel law, 210; on 
origb of government, 211. 

Horn, his theory of divine right, 832. 
Hotman (or Hbtoman), PlanolB, 
his Prmeo-OttWa, 47. 

Hngnenots, pereeentlon of, 41. 

Hume: hla party politics, 878 ; on 
the English oonstitntion, 879 ; on 
the ori^nal contzrmt, 881 et eeg. 
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bdependeats s dlsHngiddi^ firom 
Fnsbyteiiaiis, SIS ; attitude tov- 
atd IiODg PuUameat, S28; cnily 
Ufltoty of, 230 ; In New England, 
281; rat of politics after 1000, 
841; IndelitedneBS of locske to, 
804. Nee alto LeTeUete. 

Indiana: theortea aa to tlghta of, 

. 184; iUnatrate state of natoie 
(Hobliea), 271, (Locke), 861. 

XodlTidnaUam: elenienta tf. In the 
League and Covenant, 227; In 
doctrines of' English I^veUeo, 
287 ; imton's argument for, 244. 

Ihtenudlonal law: Ideas of In 
Bnaaez, 141; tendency of itia 
pendum toward, 172 el teg.; ln> 
finence of,Grorina on, 180-180; 
Hobhea IdentiOea law of natitma’ 
wlfii, 200 note. 

Deton, aides with am^, 286; op- 
poses Lerelleta, 287. 

Didote of Serrille, on law of naUona 
and war, 172. 

Itu Nenlimn, see Law of nations. 

Ae Nodme, eee Law of nature. 

James I of England (VI of Scot- 
land), 48; Budbanan dedicates 
woric to, 60 ; controTcnles of hla 
reign, 212 ; conflict with Parlia- 
ment and judges, 214 ; hla theory 
of divine right, 216. 

Janies n of England, 886 ; policy aa 
to dissenteia and Cafholiea, 888. 

Jesuits: agree with Calvinists as to 
despotism, 70; Influence against 
ftotestaota, 127 ; opposed byBat<- 
olay, 181 ; repudiate Iforiana’a 
De Jfepe, 182. 

John of Selisbuty, 100. 

Jnstlce, Hobbes’s conception of, 
270-271, 278. 

Knox, John, 0, 80, 60. 

Xangiiet, see VlndMis. 

laud, J^hUshop, 226. 


Law of nations: developed by 
Spanish jnrlste, 183 ; Snarea’s 
theory of, 140; Winkler dls- 
tingnUhes from law of nature, 
160 ; same diatinction by Grotina, 
170 : history of, as iut pentlum, 
171 et seg. ; content, source and 
end of'(Gtotins), 174; tendency 
to blend with I4w of nature, 170 ; 
Hobbes on, 280 ; Montesquieu on, 
808. 

Xaw of nature: Melanchthon on, 
16 ; Bodin on, 86 ; a limitation of 
sovereignty, 08; develi^ed by 
Spanish jurists, 188 ; Suarez’s 
theory of, 187 et seg.‘; dlstin- 

. gnished from law of nations, 
140; liimtB supreme lawmaker 
(Suarez), 146; as conceived Iqr 
Protestant preonrsors of Qrotlus, 
164; defined 1^ Grotina, 166; 
dissociated from Kevelation, 166 ; 
relation to the laws of war, 168 ; 
dlatlngoWied firam law of nations, 
170 ; tendency to blend with law 
of nations, 176; Portescae on, 
201 ; dlstlngalahed from ri^t of 
nature (Hobbes), 272; precepts 
of (Hobbes), 278 et seg.; not true 
law (Hobbw), 276; Hobbes on 
inter^tation of, 204 ; on identity 
witii law of nations, 296 ; Pofen- 
dorf’s theory of, 820; identified 
with law of nattona (Pofendorf), 
821 ; Looke on, 346 ; limits legto- 
latuie (Looke), 860 ; oontiest of 
Yioo to ideal of, 868; Montea- 
qnleu’a idea of, SOS. 

League, The CathOUa, 42. 

league and Covenant, The Bcdemn, 
226. 

Zegu tvgmii, Bodin’s doctrine of, 

101 . 

Leibnite, 881. ' 

liavellen: in Forltan army, 234; 
theories u to natural rigbt^ 286- 
287 ; after the Beatoration, 840. 
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Idber^: ^lelanchtbon on, 17; one 
end of gorennnent accoid!ng to 
Calvin, 28 ; Bodin’s attitnde tow- 
aid, 87 ; Grotins on, 186 ; a nat- 
ural rigU according to Levellers, 
286 ; 3Iilton on, 244-245 ; Hol)1)es 
on, 285 ef teq.; Spinoza on, 318 ; 
Locke’s definition of, 346; pre- 
served liy check and balance in 
govenunent (Bolingbroke and 
Home), 379; Montesqnien's 
theory of, 409 et teq. ; in lelation 
to climate (hlontesgnieaj^ 420. 

“Life, libeiiy and property:” 
origin of the foiiDiils, 222; 
Locke’s treatment oi, 846. 

Lnbnme, 237 note 240. 

Locke: provides for toleration In 
South Carolina, 841 ; his life and 
works, 344 ; on the state of na- 
ture and law of natnie, 845 et 
seq.; on natorsl rights, 846, 864; 
on the Bodal contract, 349 etteq . ; 
on sovezeigaty, 353, 359 ; on the 
foncrions of government^ 864 ; 
on forms of government^ 855 ; on 
separation of powers, 850 ; on 
sopiemac^ of legiriatore, 860 ; on 
suprem acy of the people, 361; 
on the li^t of revolntion, 862; 
his relation to predecessors and 
contemporaries 863 ; on tolera- 
tion, 866 et eeq.; his philosophic 
moderation, 366; his inlluenoo 
on the Continent, 874; followed 
by eighteenth-century philoso- 
phers, 380 ; compared with JTon- 
tes(]nien on separation of powers, 
412. 

Louis TTiT of Irimce, patron of 
Grotins, 169, 187. 

Lonis XIV of Branca : characteris- 
tics of bis time, 806 etsey.; makes 
Bossoet tutor of Banphin, 326 ; 
conflict with Papacy, 830; condi- 
tions in later years of, 332, 369. 

Louis XV of Stance, 392 


LuQier: atfitode toward jlnabap 
tists, 4; political doctrines, T; 
attacks on the Papacy, 8; on the 
canon law, 9; doctrine of pas- 
sive obedience, 11, 14 ; on dealing 
with heresy, 18, 13. 

Idachiavelli : soggested hy Ufariana, 
74; relation of Bodin to, 85, 121; 
lefoted ly Snarez, 147 ; followed 
by Harrington, 248; Hobbes com- 
pared with, 301; admired 1y 
Spinoza, 817 ; likeness of Sydney 
to, 844; atucked 1y Ptaderiek 
the Great, 876; resemblance of 
Vico to, 889; compared vnth 
hfontesqirien, 409, 429. 

! Ma^strates ; have dnty of reristing 
tyrant (Calvin), 80, {Vtniidat), 
61 ; Althndne on, 64 ; relation to 
sovereign (Bodin), 115; MOton 
on power of, Sii. Ste alto 
Bphora. 

Magnates, tee Magistiatea. 

Majority nile, opposed ly Milton, 
247; Pthnsr on, 257 ; in Hobbes’s 
theory, 279, 288 ; Locke on, 850. 

Meiiana; on etate of natnie, 08; 
on or^n of government, 69; on 
tyranny and tyrannicide, 70-71 ; 
on limite'd monarchy, 72; on 
polity and admbdstration, 78-74 ; 
woidc repudiated hy Jesuits, 182. 

Ibrsl^o, foDowed by monstaho- 
ma^70. 

ifary. Queen of Scots, 40; her 
troubles in Scotiend, 43. 

Melancbtbon: contrastwiflilsither, 
14, 16 ; on natural right and nat- 
ural law, 10 ; on private properly, 
17; on liberty and slavery, 18; 
on the bams and functions of 
secular goveinmsnt, 18 ; on her- 
esy and blasphemy, 10 ; on fbnns 
of government, 21; on parfv® 
obedience, 22; on tyrannieito 
22 ; preference for aristocracy, 23 
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Miltim: eSMt of lib vritings, 241 ; 

an oilgiii of gOTernment vid king- 
dilPi 242; on the light to depose 
kings, 248 ; on liber^, 244 ; on 
iieedm of expression, 246; on 
form of gorenment, 246-247; 
eonpued vith Hsnington, 248, 
268; ecitiehed hy EUmer, 267 ; 
contnst of Hohhes irlth, as to 
.liberty, 286 ; tesemblenee of 
Spinoxa to, 810 ; compared irlth 
I«(fa on toleration, 860. 

Mixed form of goremment, Althn- 
slDS on, 07 ; Bodin on, 104 ; Bel- 
laimln on, 120; 'Hobbes on, 290; 
Hnme and Bdiogbiohe on, 879 ; 
Ylco on, 887. 

Uonaichy: Calvin on limited, 80; 
baaed on contract betmen king 
and people, 60 et ttq. ; AUhnslns 
on natnre of, 06 ; Heziana's pref- 
eniicafor,70] and theory of, 78; 
Bodln'a three species of, 106 ; hb 
preference for, 108; BeUsnnln 
on, 128 ; Snsiezon, 144 ; Grottns's 
attitnde toirard, 188 ; lOrtescne's 
dasslflcadon of, 202 ; abedate, in 
Engbnd nnder tbs Tndon, 206; 
James I on, 216 et sej.; ^lia- 
ment^s theory of. In England, 
220; Harifaigtan’a damifleatloni 
of, 260 ; Hobbes’s preference for, 
201; character In time of I«ab 
EIV, 807 ; Splnoca asserts impas>| 
sibility of, 816; Bossoet on, 827 
et seg. ; Sydney's view on, 848 ; 
Vico on, 886; principle ao- 
®®^l“g to Ilontesqnlen, 401; 
importance of nobility in (Mon- 
*ss9Obn),408; badsofoonuneroe 
in (Montesqiiien), 424. 
Montesqobn: indebtednesstolAoke 
andVIca,880; general oondhlona 
of hh .work, 801 et seg.; hb 
method, 804 ; on lam in general, 
888; on bm of natnie, 806; on 
state of natnre, 807 ; eonoe|^n 


of epbit of the lam, 808; on 
forms of government, 800 et eeg. ; 
on the principles of governments, 
400 ; on lam in rebtion to forms, 
402 : on lam in relation to prin- 
el;dea, 404 ; on transformation of 
governments, 406 et seg. ; on rela- 
tion of obe of state to perma- 
nence, 408 ; hb theory of liberty, 
409 et seg. ; on the aepantion of 
powete, 412 ; on the En^bh con- 
sUtntton, 414; on criminsl la«r 
and pneednie, 416 ; on elavery, 
416; hb theory of cUmates, 418 
et seg.; on the relation of the 
Inwi to the general spiilt of a 
peopte, 428 ; on eoanomio inatito- 
tlons, 424; on religion and the 
lam, 428 ; general lebUon to hb 
predecessors, 428 et seg.; hb re- 
aort to bsrbannu peoples, 430; 
disregards natnrsl rights, 481; 
aimed to reform Xbench mon- 
areby, 482; Us later Infloence, 
488. 

Mate, Sir niomss: Bodin rejects ’ 
eommnnbm of, 117 ; xesembbnee 

of Campanella to, 162 ; hb ITfagifB, 
207. 

Batoral lair, ses Lair of natore, 

Natmal ilfiit and li^ts i Mdaneh- 
tbon on, 16; 'VTinkleir on, 166; 
rebtion of Indqiendents to theory 
of, 288; English Levdleis’ theory 
of, 288; dbUngnished &am nat- 
mel bw (Hobbes), 278; Sjdnosa 
on, 811 ; Locke’s theory of, 846, 
864; penbt far tdrtl society, 840; 
n^eeted by Montesipiieii, 481. 

Hstue, state of : Mariana on, 88 ; 
Qiotios on, 180 ; Hobbes’s theory 
of, 208 eCseg. ; Fnfendoif's theory 
of, 810; Lodka on, 846; Montes- 
qnbn on, 807. 

EeBierlende: spread of Keformed 
faith in, 6 ; poliqy of Philip II in, 
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4A ; revolt end independence of, 
46; influence on Althnslua, 61; 
in time of Louis XIV,* 808 ; influ- 
once on Spinoza, 810. 

New England, settled by Separa- 
tists, 230; demooiatie tendencies 
in, 281. 

Eigd, m 

Mobility: oontidered a neoessaiy in^ 
stitntion by Bodin, 04 ; essential 
institution in monarchy (Montes- 
quieu), 408; rdation to com- 
merce (Idontesquien), 426. 

Oekam, Tmiiam of, 106. 

Oldendorp, 154 note ; 166 note. 

Ozenstiema, patron of Qrotini^ 160 l 

Parliament (English); in the early 
English constitution, 108 ; atti- 
tude toward Heniy Till, 200; 
toward James I, 214; toward 
Charles 1, 210 et seg./ carries 
through the Furltsn Eevclution, 
224 et eeq.; refuses toleration, 
284; proposed subordination of, 
to people, 280; employed by 
Cromwell and Ireton to effect 
revolution, 240 ; contest vtith , 
crown after Bestoration, 885 et 
seq. ,* Locke on, 868; Boling- 
broke on, 881. 

Passive ob^ience : Luther's teach- 
ing, 11, 14; Melandhfhon’s doc- 
trine, 22 ; Zwingli on, 26 ; Calvin 
on, 20-80 : limits defined by later 
Beformecs, 87 ; in England under 
the Tudors, 206 ; ’ In England 
after the Bestoration, 264, 886; 
Bossnet on, 820. 

Penn, William, 841. 

People : possess right to set up and 
depose kings, 40 et eeg- means 
magnates, not masses, 61 ; the 
source of law, 67; Althusto’s 
definition of, 68; Althnsius on 
sovereign^ of, 64; rights of, ac- 


cording to.ilariaiia, 70, 72; at 
nnderatood ,by anti-monetihlo 
writers, 77,, 70 ; Suarez on sever 
eignty of, 144; Grotius denies 
sovereignty of, 184; conception 
of, by English Failiament party, 
220; rights of, in theories of 
English Fnrito radicals, 286; 
the snpreme authority In the 
'* Agreement of the People,” 288 ; 
Milton on sovereign^ of, 242; 
Pllmer agMnst sovneignty of, 
266; supreme as against govern- 
ment (Locke), 861; eupremacy 
of, held by ei^iteentiMientiiiy 
philosophers, 880. 

Peter the Great, 807. 

Petition of Bight, 222. 

Philip II of 8p^ 80 ; autocracy 
of, 40 ; project of, in Prance, 48 ; 
policy, in the Netherlands, 44. 

Phyaied environment; Bodin on 
infineaoe of, 112 et eeq. / Montes- 
quieu ou influence of, 418 ct seq. 

Plato ; Bodin rojeote communism of, 
117 ; relation of Suarez to ethics 
of, 180; resemblance of Ounpa- 
nella to, 162; relation of Grotius 
to, 106 ; relation of More to, 208 ; 
oompaied with Hobbes on justice, 

270; compared with Montesqulon, 

428. 

Polygamy, Pnfhndorf on, 820 ; Mon- 
tesquieu on, 421. 

!Pope! Bellarmin's doctrine as to 
power in temporals, 120; Bar* 
clay’s opposition to temporal 
power ot, 181 ; dlmlnlabed pres- 
tige of, 181. 

Presbyt^anlsm; in Scotland nnder 
James VI, 48 ; in England, 212 ; 
established in Scwtland, 224; iw* 
tabllsbed in En^and, 226. 

Presbyterians, dlstlngnlshed from 
Separatists, 213. 

Property : a natural right aoeoidoig 
to Melanohthon, 17; to be pro- 
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tected 'bj govenanant (Calrbi), 
£8 ; made royalty neceasaiy, 
62^: aeoma agatot aoyereign 
(Bodln), 100; faUa.ander law of 
naUona (Snares), 140; More'a 
attack on, 208; a natnnl ilg^t 
aoootdlng to IievelleiB, 880; tbeir 
Ideas as to ''eqt^ty of, 287 } 
Haiiingtoa on relation of eoreni- 
ment to, SSO ; not secure against 
sorerelgn (Hobbes), 288 ; Fnfen* | 
dotf on, 820 ; Loeifce’a tbeoiy of, 
847. 

Hrotestant revolt, tea Beformation, 
Hrotestaat. 

Fofendotf: rdatlon to Hobbes and 
Gtotins, 818 ; on state of natnie, 
810; on the law of natnre, 880 ; 
on origin of state, 322-828 ; on 
sovetdgniy, 828-824 ; blsrational- 
Ism, 826; ctitielaad by Iiotbalts, 
831; Lodke's tedebtednesa to, 
868; compaiedwltiiUonteaqnlsu, 
428. 

Fnxitaaa, aea Fresbyterlans, Inde< 


Beformation, OathoUo, 7; general] 
dbaracter of, 124 «t «eg. 

Beformation, Frotestanti idiUo- 
eopblcal ifoaracter of, 1-2; po- 
litical qaesUons Involved In, 8 ; 
atrenglhened absointe monandqr, 
6; transition from Lutbetan to 
CalvinlsUe stage, 6; geograpblo 
limits of, 0; promoted national 
idea, 86 ; promoted political abao- 
]ntin>,86; completed In En^and 
under Elizabetb, 208. 

Befotmete, Protestant: against Ana- 
baptists, 4; allied vrith govern- 
ments, 6; relation in pbiloaopby 
to tbe scshoolmen, 84; taught 
Kspeet for talers, 86; taught 
snppteation of heresy hy govern- 
ment, 80 ; tendency to limit pas- 
sive obedience, 87. 


HepresentativB government, scheme 
of. In "Agreement of the People,’* 
886 . 

Bedstance, right of: preached In 
Prance by both Catholics and 
Protestants, 48; In Vindteia con- 
tra TVronnos, 49 et tcq.; Althu- 
dns on, 86; Mariana on, 70; 
denied bj OroUns, 180, 188 ; ad- 
vocated by Englishmen, 209 ; pro- 
vided for in "Agreement of the 
People," 889 ; denied by Hobbes, 
888; Xiocke’a version of, 882; 
maintained by BoUngbroke, 881. 

Bevolntion of 1888, practical pcdl- 
tlca of, 886 at seg. 

Bldhellen i relatfons witii Grottos, 

169 ; poliqr of, 808. 

Boman law: use mode of in the 
Pindfeliie, 60-68 ; Bodin’s family 
law baaed on, 87 ; theory of civil 
associatians based on, 91 ; gen- 
eral influence on Bodba, 122 ; on 
Soates, 144; traced to divine 
source (Oldendorp), 166 note; 
development of law of nations 
foom, 171 e( sag. ,* compared with. 
EnglMi law (FOrteaone), 208-204. 

Boussean, resemblanoe (d Bnares 
to, 144. 

St. Pierre, Abbd de, 878, 892. 

Salmaslus; Milton’s xe^ to, 241; 
on divine right, 266. 

Scotland: establishment of Protes- 
tantism in, 8; conflict between 
Presbyterianism and prelacy in, 
48; overthrow of epiacopaoy In, 
224. 

Separation of poweie, Xooke on, 
868 ; Monteaqulen oit, 412. 

Separatists, see Independents. 
ServetuB, executed for heresy, 88- 

Slavery : Mdanohthon on, IS ; 
Bodln’a repudiation of, 91 ; follii 
under law of nationa (Snatea), 
140; jnatifled hy Qratlna, 178; 
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HoblwB on, 281; Pn&ndoif on, 
820; Lock's Tiew tiL, 346; Abm- 
tesqniea on, 416. 

South Condins, ireedom of tror- 
sb^ in oonsdtntion of, 311. 

SoTeretgntT^: JUthnani on, 63-61; 
defined I 7 Bodih, 96 ; lelation to 
law, 97-88; xdation to leTolntion 
(Bodin), 109 ; natmally in whole 
oomimniify (Snsrez), 143; eon- 
cdred as chief lawmaking poirer 
(Suarez), 145 ; Giotins's theory of, 
181 ; of people sustained by 243- 
ton,243; Hbbhes's theory of, 281; 
S^noza on, 313 ; Pnfendorf on, 
328 ; Sydney on, 813 ; Zxicilce de- 
fines as will of community, 853 ; 
Idbntesgnlen’s attitude toward, 
411. 

Spain : an ahsolnte monarchy 
(Bodin), 105; Jurisprudence of, 
in sixteenth century, 133; after 
Thirty Teus’ War, 306. 

Spinozat influences produdng his 
pbOcspphy, 808-810; inamess to 
Hohbes, 810; on natural right, 
811 ; on orl^ at state, 812 ; on 
sorereignty and liberty, 818-814 ; 
on freedom of eipresdon, 815; 
on forms of goramment, 816; 
Locke's indebtedness to, 863 ; 
compared with IiOtfice on tolera- 
tion, 866 . 

State <A naturej tee Nature. 

Suarez: relation to Aquinas, 185; 
definition of law, 136 ; of law of 
nature, 187; distingnisbes law of 
nature from law of nations, 140; 
develops ideas of international 
law, 141; his theory of human 
goTemment^ 143 ; resemblance to 
Bonssean, 144; on papal power 
in secular afiaits, 145 ; on govem- 
mental contract, 146; on taxa- 
tion, 147 ; influenced Grotius on 
sovereignty, 181 ; compared with 
Ubntesqnieu, 428. 


Snffiage, a natural li^t, according 
to Bngfish Levellers, 2^. 

Swift, a Tory leader, 372. 

Switzerland, estabUtinnent at Rot- 
estantfsm in, 6 . 

^ydn^: opposes Oiailes n, 342; 
on origin and end of government, 
848 ; compared witii Uubiavelli, 
844. 

Territory, relation of extent of, to 
form of government (Sfontes- 
qnien), 40SL 

T3ur^ Tears' War, influence on 
Grotius, 160 et teg.; results of, 
305. 

Thomarius, 831, 373. 

Toleration; Csstalion'a theory oi; 
86 ; Ubre on, 208 ; Boger WDl- 
iams’s {dea for, 233; leaning of 
Hobbes to, 209 ; tendeniy to, in 
Peace of 'Westphalia, 306 ; Spfaioza 
on, 316; at Bevolntion of 1688, 
340; in Penn^lvania and South 
Carolina, 841 ; Locke's theory cf, 
866 ; Montesquieu on, 426. 

Topography, see Phyrical Environ- 
ment. 

Tories, early ideas of, 830; princi- 
ples after Bevolntion, 871-872. 

Trent, Council at, 6 ; questions at- 
tendiiig its meeting, 124 ; its de- 
crees, 126. 

Tyrannicide; Mrianehtbon on, 22; 
no right of indivldnals, 65 ; Bu- 
chanan's theory of, 68-60; Ma- 
riana's theory of, 70 ; action ol 
Jesuits concerning, 182; Mflton 
on, 248. 

Tyrant: defined as ruler who denies 
religions liberty, 46; as one who 
violstes contract with people, 64 ; 
ri^t to depose belongs to mag- 
nates, imt masses, 64-56; Bu- 
chanan on, 68 ; Althusins on, 65; 
Mariana's definition of, 70; Bo>. 
din's conception of, 100 - 10 & 
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Utrecht, Peace of, Continental con- 
ditions following, 370. 

Vauban, 333. 

Vico: his originality, 374 ; scope of 
his philosophy, 385 ; on forms and 
sequence of government, 380 ; con- 
trast with school of natural law, 
388 ; relation to predecessors and 
to Montesquieu, 380. 

VtndicfcB contra Tyranma: on the 
right of disobedience, 48 ; on the 
right of resistance, 40 et aeq. ,* on 
contract as basis of government, 
40, 63 ; on deposition of tyrants, 
64-66; theory adopted in Scot- 
land, 234. 

Voltaire: opposed to absolutism, 
304; on the age of Louis XIV, 
300 1 liberalizing Influence of, 378 ; 
criticism of censorship, 302-393. 

Voting: Harrington on secrecy 


in, 262; Montesquieu on same, 
402. 

Westphalia, Peace of, 306. 

Whigs : early ideal of, 336, 842 ; re- 
lation to Locke’s philosophy, 367 ; 
principles after Kevolution, 371- 
372. 

William of Orange, 307; ruler of 
Netherlands, 309 ; accession to 
English throne, 339. 

Williams, Boger, his plea for free- 
dom of conscience, 232. 

Winkler, on law of nature, 166^ on 
law of nations, 156. 

Wolff, 373; his political theories, 
375. 

; Wyclifla, 106. 

Zurich, ZwingU's work in, 24-25. 

ZwingU : attitude toward Anabap- 
tists, 4,26; work in Ziirich, 28-24. 


In ihe TJnioai S:ai« of America. 



